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OVERVIEW

Torts is a system of regulation

1. What form of regulation is it?

2. Why does it take the form that it does?

3. Does it work as a form of regulation?

Tort = a civil wrong that doesn’t arise from a contract
· In some cases there is a contractual agreement (i.e. a sale), but still falls under tort law when there is no mention in the contract about the standard of care, etc

· Also situations where there is a civil wrong without a contract that isn’t a tort, i.e. civil rights claims
Three basic types of tort liability:

1. Intentional torts – conduct that is intended to cause harm

a. Battery

b. Assault

c. IIED

2. Negligence – conduct that isn’t intended to cause harm, but creates the risk of causing harm

3. Strict Liability – conduct for which actor is liable for consequences irregardless of intent to cause harm

a. Trespass

b. Nuisance

c. Ultrahazardous activities

Purposes of tort law:

· Compensatory rationale

· Designed to make the plaintiff whole

· Have to assume correspondence between damages and injuries

· Tort system may not be efficient, because it involves high transaction costs

· Alternative compensatory systems are available, i.e. first-party insurance

· Deterrence

· But not always clear that tort law is the most efficient way of deterring risks behavior – if damages aren’t foreseeable/predictable, actors might not be able to take into account potential liability
· Corrective justice 
· Mechanism by which individuals can recover from the actors who caused their wrongs

· Idea that tort involves a bilateral relationship between an individual and wrongdoer, and tort allows the individual to sue the wrongdoer to restore the original state of affairs

· Preservation of the peace

· Distributing losses within society

· Tort law about allocating responsibility for risks to parties in the best position to assume liability
· Accountability mechanism

· Way for individuals to hold large corporations/institutions accountable

· Redress for social grievances

· Fosters limited gov by empowering individuals

· Agencies may over-deter

Walter v. Wal-Mart (ME, 2000)

· Issue: Prescription filled inaccurately by Wal-Mart pharmacist; causes damage to patient Walter
· Suing Wal-Mart instead of pharmacist directly because Wal-Mart likely to have deeper pockets, and less likely to appear sympathetic to jury

· Wal-Mart admits to giving Walter the wrong medication – but admitting responsibility doesn’t equal admitting legal responsibility/legal liability

· Mistake might not have amounted to a breach of the standard of care

· Might still be a lack of causation

· Holding: Walter awarded $550K in damages
Patient can directly sue Wal-Mart because of respondeat superior
· An employer is liable for the actions of its employees, that the employees commit within the scope of employment

· Part of vicarious liability

· Reasons for respondeat superior doctrine:
· Company may be better placed to insure against liability

· Also better chance of recovery for plaintiffs

· May encourage companies to better supervise the behavior of their employees (i.e. set in place proper management systems)

· Economist ( company is in a better position to impose sanctions on responsible individuals

· Economist ( sometimes efficient to distribute losses across society, and one way of doing this is to impose losses on corporations, who will redistribute them to people who can better bear them

Wal-Mart argues comparative responsibility – tries to shift some blame to Walter, or at least reduce her damages
· Says she didn’t recognize that she had been given the wrong drug

· Says she didn’t act quickly enough in going to see her doctor

Walter granted judgment as a matter of law – court holds she has proven all the elements of professional negligence

1. Duty: def owed plaintiff a duty of care

2. Breach: def breached the requisite standard of care

3. Causation: def’s breach caused plaintiff to suffer adverse effects
4. Injury/harm: effects recognized by the law
Damages award granted is ~$500K higher than Walter’s medical expenses 

· May serve a deterrent function

· Compensates Walter for the trauma, as well as her attorney’s fees, and future costs which are uncertain at this point

· May also serve as a punishment for Wal-Mart

Because of the collateral source rule, Wal-Mart can’t tell jury that Walter’s bills were paid by insurance

INTENTIONAL TORTS

Developed as a way of keeping the peace
Battery


Battery protects against intentional physical contact that is harmful or offensive, as deemed by society

· Doesn’t protect against threats or negligent/unintentional acts

Battery also protections batterers’/potential batterers’ interests

· Strikes a balance between the interests of the plaintiff and the def

Herr v. Booten (PA, 1990)

· Issue: plaintiff’s son died from alcohol poisoning; family sues roommates for providing him alcohol
· Holding: no action for battery in this case
· Intent requirement not satisfied – no evidence that defs intended for Herr to be killed, no evidence that they could have been substantially certain that their actions would kill him
· Requirement for harmful/offensive contact not satisfied

Intent requirement

· Restatement §8A ( purpose or substantial certainty

· Purpose – defs acted with the purpose of harming the plaintiff in some way

· Don’t have to show that they had in mind the full extent of the harm

· Substantial certainty – def acted with substantial certainty that result would occur

· Need more than just a volitional act!

· Intent can be transferred

· A acted, A was intended to cause harmful contact to B, and A’s act does cause that contact to C – C can make a claim for battery against A

· In establishing intent, generally have to rely on circumstantial evidence

· Motive is irrelevant

Harmful/offensive contact requirement

· Don’t need actual physical contact for battery to occur

· i.e. if def throws a dart that hits the plaintiff, that can count as a battery

· Offensive contact is always defined by the context

· Defined by the social norms, through the concept of reasonableness

· “A bodily contact is offensive if it offends a reasonable sense of personal dignity”

· Defined in terms of the intent element – must be a lack of consent

HYPO ( 2 people work in an office; one is a smoker and one isn’t.  Non-smoker develops lung cancer, tries to sue cigarette company.  

· Would non-smoker have a good claim for battery, based on the Restatement’s definition?

· Depends on the statistical probability that someone would be injured from secondhand smoke – if this possibility was very likely, company would probably be held liable

Newland v. Azan (MO, 1997)

· Issue: dentist sexually assaulted patient while performing dental services

· Newland only pursues professional negligence claim

· But there would have been a very easy case for battery here – his action offends reasonable standards / general norms of society

· Holding: no valid medical malpractice claim

· Court says battery can’t be characterized as a form of professional negligence

· Issue in negligence claim ( did def violate/breach the requisite standard of care?

· For a health care worker, the standard of care = worker is required to use the degree of skill and learning ordinarily used under the same/similar circumstances by members of the profession

· Expect testimony generally must be introduced to establish the standard of care in a medical negligence case

· Court says Newland didn’t establish this – no allegation of a violation of that standard of care (all that matters is how he cared for her teeth)

Assault


Assault protects bodily security interests
· Fear of imminent harmful of offensive contact
· Mental harm – threats 

Requirements of assault

· The threat doesn’t have to be capable of being carried out

· Must be intent on the part of the def

· Must be a reasonable fear of apprehension on the part of the plaintiff

· Reasonableness defined objectively – not with reference to the skill or strength of the parties

How does assault fit within purposes of tort law?
· Serves deterrent function

· May serve a retributive function

· Damage cost can be high enough to be seen as retributive

· Want to make sure victim himself is being compensated, rather than the criminal paying society 

· Private harm = private tort

Brooker v. Silverthorne (SC, 1919)
· Issue: telephone operator is threatened and cursed at by man asking for connection

· She argues that his language and threats put her in great fear that he would come to her job and further insult her

· Holding: court says there is no reasonable fear of apprehension

· Lack of physical proximity

· Threats were uttered in the heat of the moment

· Gender playing a role here – court narrates Brooker’s reaction in a stereotypical female way, and says that Silverthorne’s language is un-gentlemanly

Vetter v. Morgan (KS, 1995)
· Issue: woman’s van run off the road after an encounter with def – he shouted threatening obscenities at her, driver of his car swerved back and forth towards plaintiff

· Holding: whether def’s actions constituted assault is a question for the jury

· Plaintiff’s belief in imminent harm is justified

· Parties are physically close together

· Def seems to act on threat, or at least be seriously considering it

DEFENSES TO ASSAULT AND BATTERY
· Justifications (as opposed to excuses)

· Compensation function of tort system – wouldn’t be as easily accomplished if tort law allowed for excuses (i.e. duress)
· Holding people to certain standards of conduct can be a way of improving their behavior

· Recognizes difference in crim law and tort law punishment – don’t want to put people in jail unless they are absolutely culpable/blameworthy, but aren’t as worried if they are only being forced to pay money

ABSENCE OF CONSENT

· Koffman v. Garnett (VA, 2003)

· Issue: implied consent – football coach tackled player in practice and broke his arm; parents argue that they didn’t consent for their son to be involved in physical contact with adults

· Holding: pleadings were insufficient to establish assault; but battery is established

· No assault because there was no apprehension (3rd element)

· Battery claim succeeds because coach caused harmful contact

· Motive is irrelevant – intent to cause harmful/offensive contact is requisite intent

· Consent is a question of fact for the jury because reasonable people could disagree
· Dissent suggests that consent should be defined by the rules/customs of the game – if it’s within the rules, then it’s consented to

· But what about defining a limited scope of consent?

· Mohr v. Williams (class)
· Issue: plaintiff was having ear surgery on one ear; during surgery doctor noticed other ear had problem and operated on that one instead

· Holding: plaintiff didn’t consent to having the operation in the other ear
· What about argument that plaintiff consented to having hearing fixed, and doc did that?
· Court says plaintiff consented to having one ear fixed, but not the other
· O’Brian v. Cunard (class)
· To successfully plead absence of consent, def has to show that reasonably and actually believed that plaintiff consented

· If def has a reasonable basis for believing that consent has been given, even if that basis is mistaken as a matter of fact, def can prevail

SELF-DEFENSE
· Reasons for having self-defense in tort law

· Helps protect personal dignity

· Corrective justice – consistent with the notion of vindicating the concept of personal dignity

· Assumes that personal dignity is held by plaintiff, should be vindicated if taken

· Also assumes that acting in self-defense is a way to vindicate personal dignity

· Suggests that tort law is about vindicating some concept of morality 

· Plaintiffs’ interests can be defined based on prevailing concepts of morality

· If self-defense were disallowed, might have high costs

· More deaths might occur, and they couldn’t get any compensation (can’t sue)

· Victims might suffer even more serious injuries

· Could be disruptive to social peace (which is an objective of tort law)

· Haeussler v. DeLoretto (CA, 1952)

· Issue: disagreement; def struck plaintiff because he was afraid plaintiff was going to hit him
· Plaintiff had a history of violence that def knew about

· Holding: def used reasonable force in defense of himself
· Self-defense attempts to strike a balance between two ideals – wants individuals to exercise self-help, but doesn’t want them to go so far as to undermine tort law’s ability to constrain violence:

· Proportionality ( can’t use deadly force unless justified

· Objective/reasonable person standard ( must objectively and reasonably believe you are facing imminent injuries

· When the action is committed in victim’s home, potential victim is given more leeway – Restatement allows use of deadly force even if potential victim could safely hide or retreat
· Home is regarded as a person’s retreat – don’t make them retreat from their home

· Home is an extension of the self – regarded with same notions of personal dignity

· Katko v. Briney (Iowa, 1971)
· Issue: def used spring gun to protect his unoccupied house against trespassers

· Holding: def’s conduct is not excused

· Response has to be proportional to whoever is intruding – spring gun shoots the same irregardless of the level of danger in a particular situation

· Law won’t intervene if you aren’t keeping up your property and maintaining it

· Court doesn’t really shed light on how someone can protect/defend their property when they are away

Punitive Damages

· Purpose of punitive damages

· Non-monetizable harm

· If compensatory damages can’t be calculated correctly

· If plaintiff hasn’t suffered out-of-pocket expenses, but has still been egregiously wronged

· Deterrence

· Specific (individual) or general (societal) deterrence

· Punishment / Retribution

· May want to punish def above and beyond compensatory damages

· Restore the playing field between plaintiff and def

· May also serve as a punishment for morally blameworthy conduct

· In Katko, dissent says plaintiff not entitled to punitive damages because he was committing a crime the time he was injured

· “Unclean hands” doctrine

· In Jones v. Fisher, dissent argues that there shouldn’t be any punitive damages awarded because defs weren’t likely to repeat the action, and didn’t deserve such punishment 

*This is a very controversial question in the field of tort law!
Jones v. Fisher (WI, 1969)

· Issue: defs loaned plaintiff money to buy a dental plate; forcefully removed it from her mouth

· Holding: court lowers both the compensatory and punitive damages awards

· In determining the appropriate level of punitive damages, majority looks at various factors:
· Def’s wealth, the character and extent of their acts, and the probable motivation

· Courts can also look at ratio of compensatory to punitive damages

State Farm v. Campbell (US, 2003)

Court establishes 3 guideposts for reviewing punitive damage awards:

1. Reprehensibility of def’s conduct

a. Criteria include: did the conduct cause physical or economic harm, did conduct evidence a wanton disregard for health and safety, did the conduct target people who were financially vulnerable
2. Ratio of/disparity between compensatory to punitive damages 
a. Court hints that single digit multipliers are acceptable, but others aren’t likely to be

i. Compensatory damage awards are more carefully tailored to case, and are more easily calculable – so look at ratio for guidance

ii. Ratio may be a kind of a compromise – an effort to cap punitive damages, but still allow a fair amount of jury discretion

b. Sets out an exception: if there is a nominal damage award and extremely egregious conduct, can have a larger multiplier

3. Comparison to civil finds awarded for similar kinds of wrongs

Jacques v. Steenberg Homes (case involving injunction vs. damages ( see class notes p.13-14)
Intentional Infliction of Emotional Distress

IIED fills in the gaps left by assault and battery torts

· Battery deals with touchings – what about situations where there wasn’t an actual touching?

· Assault deals with imminent apprehension of harm/offensive conduct – but what about if there wasn’t apprehension of an imminent harm, but an apprehension of harm in the future?

*IIED is often claimed, but isn’t often claimed successfully

Punitive damages

Should plaintiffs be allowed to get punitive damages for IIED claims?

· IL says no ( a holding of IIED is punitive, because you have to make out that def’s conduct was outrageous – so it would be duplicative to allow you to also get punitive damages

· Question to think about
Dickens v. Puryear (NC, 1981)

· Issue: def threatened plaintiff with castration and told him if he didn’t leave town, they would kill him

· Is there an IIED claim in addition to the assault and battery claims

· Holding: conditional threat of future harm is a separate incident – so there is an IIED claim here


· Clear that def was acting with the purpose of causing plaintiff to have severe emotional distress

· And plaintiff’s testimony showed that he suffered such distress

· Plaintiff also suffered physical injury as a result of the emotional distress, so def is also liable for related damages 

· Court allows plaintiff to introduce evidence of battery and assault in IIED case – can bring in evidence to show plaintiff’s emotional condition, but can’t be considered in damages
· Particular part of incident that is specific to IIED

Littlefield v. McGuffey (7th Cir, 1992)

· Issue: landlord finds out that his white tenant has a black boyfriend, refuses to give her the apartment, and then begins to harass her, her family and her boyfriend

· Holding: to make out a claim for IIED, plaintiff isn’t required to provide medical evidence that she suffered emotional distress
· Allowed to advance claim by providing evidence based solely on her own testimony

· In battery, have to prove contact; in assault, have to prove apprehension

· To prove IIED, must show severe emotional distress – higher hurdle to cross

Doe v. Roman Catholic Diocese (TN, 2003)

· Issue: former priest molested children after leaving the church, but some evidence that church was aware that he was molested boys while employed there

· Plaintiffs trying to hold church directly liable for their own behavior (not vicariously liable for priest’s behavior)

· Difficult claim to make out because hard to prove intent

· Holding: plaintiffs don’t satisfy requirements for IIED/outrageous conduct claim

· Legal issue is what is recklessness

· Court says to be acting recklessly, def must have acted in a way directed at a particular person or in the presence of that person

· Relies on Restatement §46
· §46(1): court infers that plaintiff must be present, or must be in the mind of the person who commits the act that gives rise to IIED

· §46(2): court says this section applies to bystanders, i.e. a husband is killed in front of his wife

· Court frames recklessness issue as a duty question ( can’t be acting recklessly if your omission harms someone that you didn’t know about
· Rather than framing it as merely a state of mind requirement

· Court also relies on flood gates argument – worried about expanding scope of liability

· Hidden issue is that church didn’t report the priest – an omission rather than an affirmative act

· Greater reluctance to hold institutions liable for omissions than for affirmative acts

Supreme Court standard of IIED (from Doe, 2005)

Recklessness now based on (
· Intent directed at plaintiff, or

· Recklessness not specifically ‘directed’ at anyone

· Awareness of risk

· Def must be aware of, but consciously disregard, substantial and unjustifiable risk of such a nature that its disregard constitutes a gross deviation from the ordinary standard of care

· Conscious disregard of the risk

· Reckless tortfeasor only liable to persons who fall within the reasonably foreseeable scope of the consciously disregarded risk
· Duty requirement

· Plaintiff must fall within “reasonably foreseeable scope” – persons claiming have to be reasonably foreseeable to def as possible victims

· SC says Court of Appeals was misreading §46

· SC effectively combines §46(1) and §46(2) – they are now grounds for one provision

· Also invokes various policy reasons for its decision

· Courts should shoulder responsibility of providing a remedy to those who are wrongly injured

· Affirms the validity and significance of purely emotional harm as a basis for recovery, recognizing that emotional harm in the absence of physical impact can be as damaging if not more damaging than harm caused by physical impact

· Confidence in the court system to winnow out false and frivolous claims through the pretrial and trial processes, and through conscientious application of the elements necessary to establish causes of action for solely emotional harm
Expands liability, but there are still limitations – court takes away requirements of directness and presence, but doesn’t make liability completely open-ended

NEGLIGENCE

Negligence refers to a cause of action (specific tort)

· Can also refer to someone’s conduct 

· But doesn’t refer to def’s state of mind – referring to a judgment on his conduct

Differs from intentional torts
· Negligence law isn’t always concerned with regulating those who act with a purpose

· Regulates conduct not guided by malice or intent

· Relevant comparator is administrative law

· Alternative to allowing a suit in negligence is often allowing a state to pass a law regulating this kind of conduct


Injury
· HYPO ( imagine you were standing on W4th and MacDougal – a car drives by at 90mph but doesn’t hit anyone; is there a basis on which you can sue for negligence?
· May have problems establishing that you suffered a cognizable injuries
· Mere fact that you were scared doesn’t necessarily entitle you to sue
· May also have problems establishing a duty, or breach of that duty
Duty

Courts only recognize a cause of action where def is held to have a duty of care to plaintiff, or to a class of people including plaintiff
· Not sufficient that def violated the “requisite standard of care”
· Easy duty = where there is a long established tradition of recognizing duties of care
· Often involve situations where people are doing things affirmatively to others
· i.e. doctors owe a duty to their patients
· Harder duty cases = where wrongdoer’s alleged action is an omission, a failure to do something
· Winterbottom v. Wright (Eng, 1842)
· Issue: Wright makes carriages for postmaster; Winterbottom hired by postmaster as a driver
· Winterbottom injured in accident; sues Wright saying they breached a duty of care to drivers to take reasonable care to ensure soundness of the coaches
· Holding: carriage manufacturer not liable to carriage drivers because there is no privity of contract
· Leading case for arguing that manufacturers aren’t liable to buyers who they don’t directly sell to – damnum absque injuria (harm without wrong)
· Floodgates concern
· Privity requirement protects manufacturers, also makes it easier for courts/judges
· Heaven v. Pender (Eng, 1883) (Justice Brett)
· Holding: a duty of reasonable care attaches whenever it is reasonably foreseeable that careless conduct on one’s part may risk physical harm to persons such as the plaintiff

· Broader standard than Winterbottom 
· But confines this duty to immediate buyer/user
· Court distinguishes Winterbottom – says no liability there because of remoteness of injury from manufacturer’s careless acts 
· Remoteness defined in terms of time and space
· Thomas v. Winchester (NY, 1852)
· Holding: when the nature of the business is selling goods to third parties, manufacturers owe a duty to them when the good can create an imminent danger if improperly manufactured
· Starts with premise of Winterbottom, but creates an exception to that privity requirement
· MacPherson v. Buick (NY, 1916)
· Issue: man gets in a car accident; sues Buick on the presupposition that there is something faulty in its manufacturing process
· Did Buick have a duty of care to MacPherson?
· Holding: there is a duty and it is rooted in the law (rather than a contract)
· Cardozo’s options:

· (1) Could say there is no duty because no privity (Winterbottom)

· (2) Could say no privity, but find duty by extending Thomas v. Winchester  exception

· (3) Could say forget the privity requirement, and follow Brett’s Heaven formulation

· Cardozo takes 2 and 3 – unclear if extending Winchester to anything that is reasonably certain to be dangerous if improperly made (regardless of contract), or junking the Winchester principle entirely
· See emergence of the tendency to try to think conceptually about duty
· Buick cites to Winterbottom – says not liable
· Cardozo instead relies on Heaven and Thomas v. Winchester
· Buick could argue that car isn’t inherently dangerous/doesn’t represent an imminent danger – would be up to jury
· Typical policy question underlying tort suits ( is allowing tort suits the best way to regulate automotive manufacturing safety?
· Cardozo says manufacturers invite people to use their products, and the law has to take into account the costs they impose on others
· Also the notion of imminence has changed along with changes in commerce
· This case is foundational – moves to a broader concept of duty

· But there are still limitations
· How far back in manufacturing process can plaintiff sue?
· Can 3rd party bystanders sue?
· What about if plaintiff is contributorily negligent?
Reasons for having duty

· Limit on accountability
· Don’t want to hold people liable for unforeseeable risks – protecting def’s autonomoy and freedom of choice
· Consistent with deterrence – can’t deter something that wasn’t foreseeable
· Corrective justice assumes some right of plaintiff has been wrongfully infringed by def
· Duty is consistent – it ensures there is some sort of bilateral relationship between the parties before liability is imposed
· Impact on 3rd party relationships
· i.e. Tarasoff
· Cost-saving for court
· The most courts extend the field of liability, the more costs they incur
Duty is decided as a matter of law (by judges, not juries)
· Holmes would say duty is based on public policy – not truly a legal concept
· Taking decision of whether there is a duty outside of the parties ( courts will now make such a determination by looking broadly at the relationship between the parties
Conception of duty at two levels 

1. Doctrinal
2. Theoretical
a. Economic, cost-benefit conception – court making a policy decision about what is in the best interests of society as a whole
b. Moral, individualistic conception
c. No single theory – can think of decisions about duty as reflecting an ad-hoc balancing approach
i. i.e. Tarasoff 
PREMISES LIABILITY
What are the duties owed by possessors of land?

· Duties relate to what the possessor has to do with regard to the condition(s) of his property

Categories used in determining if possessor owes a duty
1. Invitee
a. Someone on property for a purpose that is materially beneficial to possessor

b. Must be on property with possessor’s consent 

i. i.e. customer in a store
c. Higher standard of care with regard to invitees ( owe invitees a “reasonable” standard of care
2. Licensee
a. Someone with possessor’s express or implied consent to be on property (but not on property for business-related reasons)

i. i.e. social guest in your home
b. Duty of care in between invitee and trespasser ( don’t owe a duty of reasonable care, but do have a duty to warm licensee of any hidden dangers that you do or should know about, and that guest won’t reasonably figure out
3. Trespasser
a. Someone who intentionally enters property without possessor’s actual or implied permission

b. General rule ( no duty of care is owed to the trespasser
i. Exception: possessor can’t intentionally injure the trespasser

ii. Exception: children, people who possessor knows are likely to be on his land

Concept of duty can be viewed as a formalized legal determination of the requisite standard of care 

· Can see in economic terms ( what is the burden of undertaking the caution to avoid the harm?

· Compare burden of harm to the probability of harm x the magnitude of the harm

· Invitee = B < PxL ( duty (mostly)
· Law assumes burden of precautions is smaller than the expected loss

· Saying it’s economically efficient to impose a duty on businesses 

· Licensee: known risks = B < PxL ( duty
· Licensee: unknown risks = B > PxL ( no duty
· Law imposes a duty to warn licensees of known risks

· Trespasser = B > PxL ( no duty
· Law telling us that it isn’t economically efficient to impose a duty on possessors in the case of trespassers

· Cost/burden of precautions would be higher than the expected loss

· Low probability of trespassers

· Burden of requiring precaution might be high, i.e. requiring him to build fence

· Also might have high societal costs, i.e. limiting those who choose to trespass

Some jurisdictions have moved away from having these categorizations in full

· After Rowland, CA decided to just impose a general duty on possessors

· What is initially crafted as a general standard becomes more rule-like as courts apply it

· Court may be forcing legislature to act

· Leg intervenes to create exceptions, i.e. trespasser on property while committing a felony

· Other states have decided just to distinguish between trespassers and “others”
Salaman v. City of Waterbury (CT, 1998)

· Issue: decedent drowned in reservoir owned by city

· Holding: city did not breach any duty to warn decedent of hidden dangers – so no licensee liability

· Court says no duty to decedent if he was a trespasser

· Court says even if he was a licensee, there was no hidden danger on the property that the city should have warned him about

· Burden of precaution was high ( “a rule requiring a property owner to post warning signs about the dangers inherent in swimming is unreasonable”

AFFIRMATIVE DUTIES TO RESCUE AND PROTECT
General rule ( no duty to rescue

· No duty to someone who is harmed by your nonfeasance

· Nonfeasance = an omission/failure to act

· Misfeasance = negligent action

· Exceptions

· Special relationship between parties

· Common enterprise/joint venture – if def in some way contributed to causing the risk, so can view plaintiff and def as involved in some sort of common enterprise
· Osterlind v. Hill (MA, 1928)

· Issue: decedent rented canoe from def when intoxicated; drowned in the lake

· Also allegations that def watched him down, and did nothing

· Holding: court says def owed no duty to decedent – thus no breach, and no liability

· Court may be applying the conventional rule that there is no duty to rescue

· Could argue that there is a special relationship here – like a contract

· Could argue that def affirmatively acted by renting plaintiff the canoe, and that he contributed to causing the risk by renting plaintiff a canoe when he was intoxicated

· Theobald v. Dolcimascola (NJ, 1997)
· Issue: Russian roulette – decedent shoots himself in front of a group of friends

· Holding: defs didn’t owe decedent a duty if they were merely observers/bystanders

· Straight application of the no duty to rescue rule

· Possible exceptions that could be invoked

· Could say they had a special relationship because they were friends

· But court draws distinction between moral and legal obligations

· Could say this was a common enterprise

· But court says unless they encouraged him and acted as more than bystanders, no evidence of a common enterprise

· And there is also a great deal of contributory negligence on def’s part

· This is the paradigmatic case where rescue would have been very cheap for the rescuer
· Maybe court is reluctant to tell people what they are obligated to do as opposed to what they can’t do

· Commitment to individualism in the law/individual autonomy

· Could end up making people less responsible for themselves

· Although seemingly paradoxical, no duty to rescue even where rescue is cheap can be fit within the economic framework ( burden can be high on individual and society at large

· HYPO ( woman electrocuted on city sidewalk; another woman tries to rescue her and is injured

· Does ConEd owe a duty of care to the woman who tried to rescue decedent?

· Could say the rescuer voluntarily put herself in a position of danger

· Could say this wasn’t foreseeable at all

· Might also argue as a duty question – could say that the rescuer’s injuries weren’t proximately caused by ConEd (there were intervening factors)
· Tarasoff v. University of California (CA, 1976)
· Issue: patient told his psychologist that he wanted to kill his ex-girlfriend – he is detained by police but set free, and eventually does murder her
· Does psychiatrist or police owe a duty to a victim/victim’s family to detain patient, or at least warn them of the risk?
· Holding: psychologist/hospital had a duty to warn the victim and her family
· But police/medical professionals didn’t have a duty to commit him
· And police didn’t have a duty to warn the victim or her family

· Landmark case in expanding boundary of concept of duty – increases who can sue
· Was within the psychologist’s authority to do something to prevent the harm

· Many read case as the special relationship being used as a way to find a duty to warn

· But court actually finds a duty to use reasonable care ( when a therapist determines, or pursuant to the standards of his profession should determine, that his patient presents a serious danger of violence to another, he incurs an obligation to use reasonable care to protect the intended victim against such danger
· Case leaves open certain issues

· How specific does the threat (or danger of violence) need to be?

· What if threat is specific, but victim is unidentifiable?

· Later decision says victim must be identifiable

· How credible does the threat have to be?

· McGuiggan v. New England Tel (MA, 1986)

· Issue: as a social host, did the parents have a duty to protect their son

· Son left party with drunk driver, stuck his head out car window and hit telephone pole
· Parents sue telephone company, def says parents shouldn’t have served alcohol to the guest and let him drive home

· Holding: no duty owed here – but leaves open the possibility that social hosts could be held liable for their guests’ behavior, if they knew or should have known that those guests were drunk
· Specific reasons why parents aren’t liable here

· They didn’t know this guest was intoxicated when they served him (and they didn’t serve him an excessive amount)

· They didn’t know he was intoxicated when he left

· And court refers to policy considerations that might mean reluctance to impose liability on social hosts at all

· Case reflects jurisprudence ( courts tend to shy away from finding social hosts liable

· Can be seen as reflecting an economic approach

· Looking at factors that could be translated into views about burden of precaution

· Can also be seen as an ad-hoc approach

· Policy consideration – don’t want to ask social hosts to regulate their guests

· Social norms of guest-host relationship – common practice of serving alcohol at parties, court doesn’t want to destroy that

· Law more willing to impose liability on commercial vendors re: duty to 3rd party accident victims

· Vendors are better able to tell if someone is intoxicated

· Commercial vendors can buy insurance, spread the loss over a broader pool

· No duty to rescue cases can be seen as reflecting interest in autonomy
· Law making determinations about people’s moral obligations to each other

· Feminists have tried to argue that this is an incorrect view of human nature – people are more caring, should hold rescuers to a standard of conscientious neighbor/social acquaintance

· To what extent should tort law impose liability on people who don’t come to the rescue of others?

· Tort law (statutory exceptions) isn’t the only way of getting people to help each other

· Could induce people by rescue by paying them to do so

· Medical professionals who rescue off-duty are offered compensation

POLICY-BASED DUTY EXEMPTIONS
· Strauss v. Belle Realty Co. (NY, 1985)

· Issue: city-wide power outage, plaintiff injured in the common area of his apartment building

· Does ConEd owe a duty to his man, with whom they are in contractual privity, when he is in an accident in a part of the apartment where is isn’t in contractual privity with them?

· Holding: no duty owed – seems like an ad hoc balancing approach
· Not merely because of lack of privity (court doesn’t want to revert back to Winterbottom)

· Court also cites to policy reasons ( no duty because of the potential for crushing liability on ConEd

· Dissent says ConEd should bear the burden of showing they would suffer crushing liability
· Says there is another option – majority could have ordered a hearing before determining whether or not there ConEd owes a duty to Strauss

· In Strauss, responsibility should technically fall to landlord for failing to upkeep the stairs
· Usually role of these intervening/superseding actors comes up as an issue of proximate cause – but here comes up under the rubric of duty

· Negligence elements are often interchangeable

· Gun manufacturers ( plaintiffs have unsuccessfully tried to sue manufacturers, arguing they owed a duty to the victims to more carefully monitor the distribution of handguns

· Post 9/11 litigation ( Congress created no-fault compensation – victims could either obtain compensation through the fund or pursue claims in court, but not both

· How could these cases be distinguished from Strauss?

· Re: building owners/operators, could argue they owe a duty to those businesses in the building just as landowners owe a duty to those on their premises

· Re: the airlines, could argue that it is foreseeable that a plane may crash on the ground, so victims on the ground may be injured if airlines don’t do their job properly

· How could you get around concerns about crushing liability?

· Could stress that this is one occurrence (not as likely to happen again as a blackout), and possible plaintiffs are a narrow group (not anyone in NYC)

Breach
Two issues relevant to establishing whether there has been a breach of the standard of care

1. Standard of care in negligence law = reasonable care

a. Trying to provide party who is best positioned to avoid the harm with incentive to avoid it

b. Allows court to proceed on an ad hoc basis, judging situations as they arise

i. As contrasted with strict liability, where court is fairly confident that the party on whom they impose liability is the lowest cost avoider

c. May also focus on administrative costs imposed by different standards

i. Plaintiff must establish that def failed to take reasonable care

ii. In strict liability, care that def undertook isn’t an issue that needs to be litigated

1. So lower litigation costs with a strict liability standard, and more cases are likely to be brought

2. Perspective for determining whether reasonable care was undertaken = reasonable person standard

a. Objective standard (as opposed to subjective standard like in crim)

i. May be cheaper to administer – subjective standard may increase the need for specific information about def, situation, etc

b. Sometimes law moves away from an objective standard, and seeks to apply a somewhat more subjective standard

i. i.e. children, blind people

ii. but even in those situations, law doesn’t apply a purely subjective standard

1. i.e. blind person is held to a ‘reasonable blind person’ standard – tailoring the law somewhat, but not completely individualizing the standard
DUTY vs. BREACH
Duty question is about who can sue, to whom does def owe an obligation to behave in a certain way

· Breach question is about what is that obligation

· Breach usually a question for jury, where duty is a question for the court
Question of what is the standard of care = question of what is the nature of the duty

· To whom you owe a duty can be answered at varying levels of generality

· Clear that drivers owe a duty to pedestrians

· But not to every pedestrian in the city

· And once pedestrian walks 10 blocks away, no longer a duty owed

· In narrowing the duty, the who (duty) and the what (breach) start to overlap

· i.e. drivers owe a duty to pedestrians within a block of where their car is – can be phrased as clarifying either duty of breach element

· Duty and breach are related, although separable – can sometimes get to the same end point through either

· Rogers v. Retrum (AZ, 1991)
· Issue: did the school district violate the standard of care by having the “open school” policy
· Holding: no breach of the duty of care owed to students
· Uses a reasonableness standard – allowing students to come and go isn’t an unreasonable breach of the duty of care
· Court sets up legal test for evaluation whether a duty is owed

· Foreseeability issue

· Court says there was duty here – school board has a duty in this case because it had a special relationship with students, and car accidents are a foreseeable risk
· Court sets up legal test for determining when the duty of care has been breached

· Reasonableness issue

· Court says no breach here – school board didn’t increase the general risk that students would be in car accidents
· Policy considerations

· Court says should look at what is in the aggregate interests of society as a whole
· Seems to want to give school board enough leeway to maintain and open campus policy if they want to
· In this case, the concepts of duty and breach seem to overlap
· Court frames as a question of breach – but court have let school board off in 3 ways:
· Option 1: no duty owed by school board
· Option 2: duty owed, but school board didn’t breach/wasn’t negligent
· Option 3: duty owed, and school board was negligent, but there was an intervening cause which was the true cause of the harm suffered
· Could have achieved the same result by narrowing the scope of duty – could say school board owes a duty to students but not when they leave school grounds
· Caliri v. NH DOT (NH, 1993)
· Issue: trial court instructed jury to follow an objective standard – plaintiff argues for a higher standard of care
· Requested instruction ( road has to be reasonably safe
· Court’s instruction ( state’s conduct has to be reasonable (not the outcome)
· Holding: court adequately instructed jury on the issue of negligence
· Pingaro v. Rossi (NJ, 1999)
· Issue: def held to strict liability standard when his dog bites a meter reader
· Holding: NJ state imposes strict liability in these situations – irregardless of reasonable care
· Jones v. Port Authority of Allegheny County (PA, 1990)
· Issue: plaintiff injured getting on a bus – wants jury charge to include that common carrier owes a duty of extraordinary care (higher than reasonable care)
· Holding: trial court didn’t give the proper standard re: extraordinary care
· Common carriers owe the “highest duty of care” to passengers

Spectrum of liability standards (least onerous ( most onerous)
· Strauss ( duty to avoid gross negligence
· Caliri ( duty to take reasonable care

· Jones ( duty to take extraordinary care

· Pingaro ( strict liability
Why have various liability standards?  Why not just enunciate a single liability standard of reasonable care?

· Strict liability – goes back to lowest cost avoider idea

· When there is only one party who is able to take precaution, want to motivate them to take it

· i.e. only owner of dog can really prevent dog bite

· But when there are multiple parties, and strict liability is imposed, would be misallocating our societal resources

· Because everyone would over-invest in precaution due to fear of liability being imposed

· Could see as a choice between rules and standards

· Law as it is now is more rule-like

· But could choose to have a more standard-like system (i.e. one legal standard)

REASONABLE PERSON
Holmes’ Reasonable Man

· Principle of liability in negligence is middle ground ( he calls it a “fault” standard

· Separates basis of negligence from strict liability, and also from intentional infliction

· Puts a lot of emphasis on whether the risk was foreseeable to the reasonable person

· Finding that someone is negligent isn’t a finding that they are morally culpable – it is  finding that they committed an act and that the harmful consequences of that act were unforeseeable to the reasonable person

· Role that reasonable person plays as a determinant of the middling standard

· Reflects the fact that jury historically makes determinations about breach

· Exceptions exist because don’t want to hold certain people to the reasonable person standard as usually defined because they can’t make a choice to act in the way that a reasonable person would

· i.e. children, blind people

· Why have the middling basis of liability?

· Sees it as a trade-off between more extreme theories

· Avoids the problems that we would get with a strict liability standard, because it reserves some room for action

· But also don’t want to allow people to do anything – moral culpability standard might give them too much latitude
· Vaughan v. Menlove (Eng, 1837)
· Issue: def warned that his hay is a fire hazard, does nothing and his hay catches on fire and destroys plaintiff’s cottages
· Should the jury have been told that the standard for assessing whether he was liable was ordinary prudence, or bona fide to the best of his judgment?
· Holding: ordinary prudence is the applicable standard
· Leading case for the idea that the negligence standard is an objective one
· Standard in negligence law is objective – determined by what reasonable person would have done
· You are supposed to be guided by what the reasonable person would have done under the circumstances
· Court using a sort of institutional competence argument
· Jury is institutionally competent to apply an objective standard
· Would be more costly for them to apply a subjective standard 
· Consistent with Holmes – too complicated to look at each def individually to assess if they are morally culpable
· Appelhans v. McFall (IL, 2001)
· Issue: child riding his bike runs into a senior citizen; she sues parents
· Holding: court applies existing tender years doctrine – can’t be liability here
· But court does introduce an age-related reasonable person standard for consideration – says if child is engaging in adult activities, he could be held to the reasonable adult standard

· Objective standard kind of like imposing strict liability on people – want to discourage children from engaging in adult activities, so impose an objective standard in those instances
Special treatment given to children – so why not for other groups?
· Elderly?
· Women?
· Feminist scholars debated whether there should be a reasonable woman standard, since reasonable person standard historically based on reasonable man
CUSTOM
Judge Posner

· Industry custom should be equated with reasonable care in a situation where the parties are engaged in an ongoing contractual relationship (industry custom should govern)

· Assumes that parties in a relationship will have an opportunity to bargain for a higher level of care if they want one, so industry custom should govern

· But he is assuming there will be a competitive market

· There may be market failures, cost/inequality of bargaining problems 

· So maybe don’t want to say that custom is always determinative?

· Also people in the industry more competent than juries to determine the proper standard of care

· But when they are strangers, custom is not determinative of reasonable care

· The TJ Hooper (2nd Cir, 1932)

· Issue: did the tug owners violate the requisite standard of care by not having radios on board?

· Did the fact that there weren’t radios on the tugs ultimately cause them to sink?

· Holding: the tugs are liable – the injury was a direct consequence of not having radios on board

· Industry custom is probative, but not determinative, of what the standard of care is

· Learned Hand says even though it’s not the industry custom to have radios on board, the tugs are liable here because radios are cheap and help avoid a potentially large harm

· Essentially saying that having radios should be the custom – court relies on fact that other tugs who heard the weather report took shelter, and the tug captain said if he had known about the weather, he would have taken shelter too
· Applies a cost-effective standard of care, and finds the tug owners liable for breach

· Not consistent with Posner – who says that when there is a contractual relationship, industry custom should govern

· Johnson v. Riverdale Anesthesia Assoc. (GA, 2002)

· Issue: decedent had a bad reaction to anesthesia and died – def failed to preoxygenate her before surgery, and plaintiff wants to show that he should have done so
· Specifically wants to question def’s expert witness as to what he would have done 

· Holding: standard of care in medical malpractice is that which is employed by the profession generally – not what an individual physician would do – so question isn’t relevant

· Anti-TJ Hooper rule ( custom is determinative in the case of medical malpractice
· Why is industry custom determinative in medical malpractice context?

· May be because industry is more competent to determine it

· But still leaves potentially complex, technical questions to juries

· May be motivated by responsibility of doctors

· But still a profit-making industry!

· May be because it’s cheaper to administer a system where the industry custom is the standard of care

· Largey v. Rothman (NJ, 1988)

· Issue: woman consents to a medical procedure, but she has an adverse result (swelling) – argues that she wasn’t informed of the risk that the swelling would occur

· Standard for determining whether there was informed consent had been professional standard ( doctors required to tell patients of the risks that a professional in the circumstances would have disclosed

· Anti-TJ Hooper – industry custom determinative of standard of care

· Plaintiff argues for changing the standard to prudent patient standard ( doctor would have to disclose info that a reasonable patient would need to make an informed decision

· Aligned with TJ Hooper – industry custom not determinative

· Holding: the new governing standard is the prudent patient standard ( because:

· Desirable scope of disclosure varies from patient to patient

· Extra-medical factors must go into consideration

· Professional standard isn’t consistent with self-determination

· Plaintiffs may have difficulty finding an expert to testify against the doctor – community “wall of silence”

· About ½ of states have moved to the prudent patient standard over professional standard

Arguments for applying custom:
· Cheaper to administer a system where custom reigns

· If market is well-functioning, companies should be adopting precautions/incentives

Arguments for not applying custom:
· Actors (industry) may not always do the right thing

· Actors (industry) shouldn’t be judging its own cause

· Might be hard for plaintiffs to get witnesses to break the ‘wall of silence’

· This point is made in Largey
· Hard to prove what custom is where the industry standard is fragmented

· If industry custom is the standard, may discourage innovation

· Gives flexibility to determine cost-efficient rule

· Need to protect outsiders

· Reasonable people might not know what the industry custom is, which would privilege insiders

Relevance of custom to the determination of reasonable care (
1. TJ Hooper: custom isn’t determinative of reasonable care

a. Not that custom is irrelevant – just not = to standard of care

2. Johnson: custom is determinative of reasonable care in medical malpractice cases

a. Can see as exception to TJ Hooper rule

i. Maybe because context where juries are less competent than doctors, so shouldn’t be allowed to second-guess experts

ii. Also may be cheaper to administer a rule where industry custom = reasonable care

1. But not necessarily cheaper – just means parties are fighting about something different (i.e. what industry custom is!)

3. Largey: court chooses prudent patient standard over professional standard (i.e. industry custom) 

a. Court’s 4 factors seem pro-patient, seem to recognize patient proactivity in determining treatment

b. But the effect of the objective standard of causation and the way that material risks are defined is, in effect, designed to make this less pro-plaintiff than it seems as first
i. Way that the prudent patient standard is formulated – doctor only required to disclose material risks

1. i.e. risks that patient would attach significance to, as determined by doctor

ii. Court’s emphasis on causation element

1. plaintiff has to prove that a prudent patient would have made a different decision – objective ‘reasonable patient’ standard

Three ideas discussed so far in breach (
1. Standard is that of reasonable care

2. Standard is to be assessed from that of a reasonable person

3. Relevance of custom – usually not determinative in standard of care

REASONABLENESS, BALANCING, AND COST-BENEFIT ANALYSIS

So what is the standard of care – what is reasonable?

· Two different ways of fleshing out these ideas reflect two different conceptions of what tort law should be

· Hand formula in Carroll Towing
· Reasonable foreseeability of danger in Bolton v. Stone
Hand formula

· US v. Carroll Towing Co. (2nd Cir, 1947) (class notes p.42-43)
· Issue: is barge owner contributorily negligent because of bargee’s absence?

· Holding: bargee should have been there, and barge owner is contributorily negligent

· Also sets out a formula for determining liability ( liability depends on whether B < PxL
· Probability that the vessel will break away (P)

· Gravity of the resulting injury if she does (L)

· Burden of adequate precautions to prevent this (B)

· Idea is that you are looking ex ante to the period before the accident, given the knowledge of the state of affairs at that time ( would the precaution have been cost-beneficial at that time?

· Hand Formula = cost-benefit balancing approach

· Trying to assess whether a precaution that wasn’t taken would have been worthwhile – if B > PxL, there is no breach

· Requires court to analyze the cost of an additional precaution compared with the benefits that would flow from taking that precaution
· As applied to this case, looks at whether it is cost-beneficial to have the bargee on the barge

· B = cost of having bargee on board every day

· PxL = cost of accidents with and without bargee’s presence (difference between them)

· Advantages of Hand formula

· Provides a method of analysis – draws out certain variables for court to look at

· Promotes efficient behavior

· Also promotes societal maximization

· Criticisms of Hand formula

· Assumes all costs can be monetized – some costs aren’t easily monetizable

· i.e. cost to bargee of essentially keeping him as a prisoner on board

· Overlooks distributional considerations – might result in systematic under-protection of some groups that we are concerned about (i.e. children)

· Could be seen as failing the cost-benefit test that it sets out

· May be seen as imposing other kinds of administrative costs – requires courts to have a lot of information, inappropriate application could generate error costs

· Rhode Island Hosp. Trust Nat’l Bank v. Zapata Corp. (1st Cir, 1988)

· Issue: employee forged checks, Zapata didn’t notice until a few months had passed

· Zapata says bank didn’t exercise due care in its forgery detection system

· Holding: “an industry-wide practice that saves money without significantly increasing the number of forged checks that the bank erroneously pays is a practice that reflects at least ordinary care.
· Illustrates use of the Hand formula ( must look at what additional costs and benefits would flow from adding an additional precaution

· Zapata says bank should check every individual check – adding this precaution would cost bank an additional $125K

· Benefits of adding this additional precaution wouldn’t have increased detection of forged checks

· So PxL = 0 – burden of precaution clearly larger than expected benefits

Reasonable foreseeability of danger test
· Stone v. Bolton – Court of Appeals (Eng, 1949)

· Issue: woman hit by a cricket ball that went over the fence of the cricket grounds
· Holding: court finds for the woman

· Judge Jenkins ( “I see no justification for holding the defs entitled to subject people in Beckenham Road to any reasonably foreseeable risk of injury in this way”
· Determines that this was a reasonably foreseeable risk because of prior incidents of balls going over the fence

· Completely unsympathetic to the idea of taking burden of precaution into account

· Says if they can’t play safely without subjecting others to the risk, should stop using the grounds for cricket altogether

· Stone v. Bolton – House of Lords (Eng, 1951)

· Holding: court finds for the cricket club

· Says no liability here because the risk of the ball going over the fence wasn’t substantial

· Lord Reid ( sets out foreseeability of danger approach

· “…right to take into account not only how remote is the chance that a person might be struck but also how serious the consequences are likely to be if a person is struck”

· Take into account P and L, but not burden

· If the risk is substantial (based on P and L from an ex ante perspective), must take the precaution – no matter how costly the burden of precaution may be
· Differs from Hand formula – not balancing monetary and personal injury risks, but only risk of personal injury

· Thought of as “people over money” approach
· Advantages of foreseeability of danger approach

· Lowers information cost (as compared to Hand formula)

· Parties don’t need to provide as much info, court doesn’t need to manage as much

· But still need to provide info about probability and magnitude of risk

· Corresponds to common intuitions that we shouldn’t trade off safety for profits

· When we are able to recognize the victim(s), we are more likely to allocate money for precautions to protect them

· People don’t like being confronted with a monetary calculation for the value of a human life

· Criticisms of foreseeability of danger approach

· Obscures the basis of decision-making – not clear at what point the risk becomes substantial

· Could lead to inefficient levels of precaution

· Possible that defs could be induced to take over-protective measures 

· But if def can figure out what the precaution costs more than the accidents avoided, will likely choose not to take precaution anyway

· Also possible that it could lead to under-protection – a risk might not be substantial, but the precaution needed to avoid it could be very cheap

· Defines two categories of risks
· Substantial risks

· Def required to undertake all precautionary measures, regardless of their cost

· But def will likely evaluates costs/benefits of taking those precautionary measures, and won’t take them if they aren’t economically worthwhile

· Imposes a form of strict liability

· Not substantial risks

· Def not required to take any precaution

Two different approaches basically reflect two different approaches to tort law more generally

· Efficient deterrence as a purpose of tort system

· Hand formula (cost-benefit analysis) reflects the idea that the purpose of tort law is deterring inefficient conduct

· Closely linked to idea that tort law is about encouraging efficient behavior, and with the idea that an important societal objective is maximizing welfare

· Does consider individual safety to the extent that it is reflected in society’s interest in safety (as part of costs of the accident that were avoided)

· Makes sense to apply a rational, profit-maximizing approach in Carroll Towing scenario

· Corrective justice as a purpose of tort system

· Underlying this approach is the notion that individuals have rights to safety, and when those rights are violated they deserve to be compensated

· Core of corrective justice theory ( at a certain level individuals have rights that can’t be violated, traded off

· Doesn’t make sense to apply Hand formula in Bolton v. Stone scenario, because Mrs. Stone isn’t an economically-minded actor and the cricket club isn’t really a profit-maximizing actor either
· But this approach is also economically rational when dealing with non-consensual risks – saying should give greater weight to the interests of individuals who haven’t consented

Standard jury instruction in negligence cases refers to the reasonable person and ordinary care standards

· Judges rarely allude to these two formulas

· So in most cases, whether there has been a breach of the standard of care is based on the notion of community expectations, as determined by the jury, and based on the reasonable person standard
Posner says the key to understanding tort law is the Hand formula (from A Theory of Negligence)
· Willing to trade off individual rights when it is economically efficient to do so

· But can say that Bolton v. Stone just obscures the level at which the trade-off takes place – and then see both theories as engaging in a sort of balancing

· Dominant function of the fault system is to generate rules of liability that if followed will bring about, at least approximately, the efficient (the cost-justified) level of accidents and safety

· If moral indignation has its roots in inefficiency, don’t have to decide whether regulation, or compensation, or retribution or some mixture of these best describes dominant purpose of negligence law ( judgment of liability depends ultimately on weighing costs and benefits
RES IPSA LOQUITUR

Res ipsa loquitur = “the facts speak for themselves”

· Created to allow claims where plaintiff can’t prove what the untaken precaution was

· Relieves plaintiff of the need to prove def’s negligence

· Makes it permissible for juries to infer negligence from the accident’s occurrence

· Doctrine has two consequences (
· In some states, eliminates the burden of persuasion

· In other states, shifts the burden to def to produce evidence that suggests he wasn’t negligent

· In typical negligence case, plaintiff has to prove what def did/failed to do

· Under res ipsa, plaintiff doesn’t have to prove this specifically

· Doesn’t mean that plaintiff wins – just means that case can go to the jury without specific proof of def’s negligence

Doctrinal conditions required for invoking res ipsa loquitur:

1. Injury has to be of a type that doesn’t usually occur without negligence, or more probably than not occurred because of negligence

a. Can be a strong limiting condition

b. Lots of medical cases

2. Def has to be in exclusive control of the harm-causing instrumentality

3. Plaintiff must not be responsible for, or an active participant in, the injury

a. Further specification of 2nd condition – if plaintiff is an active participant in the injury, then clearly def doesn’t have exclusive control

· Byrne v. Boadle (Eng, 1863)
· Issue: plaintiff doesn’t know what went wrong/what caused the accident – just knows he was walking down the street and was hit by a barrel of flour

· Only have injury and event that caused it – attempting to hold flour dealer vicariously liable for the activities of its employees
· Holding: flour falling is prima facie evidence of negligence

· Barrel was in the custody of def, who is responsible for the acts of his employees who had control of it 

· If def wasn’t negligent, it is for him to prove that

· Plaintiff trying to invoke res ipsa against a single injurer – relatively easy case

· Ybarra v. Spangard (from class)

· Plaintiff trying to invoke res ipsa against multiple defs – was unconsciously injured, and several doctors and nurses could be responsible for causing her paralysis

· Def says can’t invoke res ipsa because there are several potential defs, several ways that the injury may have been caused (several instrumentalities)

· Court says doctrine can be invoked in this context

· Effectively creates group liability ( all those involved are potentially liable for the wrongful actions that were undertaken
· Serves information-forcing role – doctors and nurses might potentially rat out the person who is actually liable

· Group liability not held in case where turkey salad prepared by 11 mothers caused food poisoning – mothers not in a position to know who was liable

· Kambat v. St. Francis Hosp. (NY, 1997)
· Issue: medical pad found in decedent’s abdomen after she received surgery

· Defs allege she swallowed the pad herself, because she was depressed

· Holding: res ipsa applies in this medical malpractice case

· Once plaintiff establishes the three conditions, a prima facie case of negligence exists and plaintiff is entitled to res ipsa

How does res ipsa fit within the purposes of tort law?
· Promotes deterrence

· May otherwise be situations where defs aren’t held liable, even though they were negligent, because of lack of evidentiary support

· Information-forcing / lowers court administration costs

· Sometimes plaintiff isn’t in the best position to make the case for breach – def might be in a better position to explain why something happened

· Doctrine shifts burden to produce info onto def

Causation
Causation ( determining whose action brought about the injury

· Doesn’t mean that injury was only caused by one actor’s conduct – but serves to isolate a particular actor as having played a special role in bringing about a victim’s injury by virtue of having caused it through a breach of duty owed to the victim

· Standard of proof = preponderance of the evidence

Two concepts of cause (
1. Actual cause

a. Said to be a question of was def a cause in fact

2. Proximate cause

a. Said to be a policy question – granted that def was a cause in fact, should he be held liable, or are there reasons for not holding him liable?

ACTUAL CAUSE
BUT-FOR TEST AND PROOF
Actual cause inquiry lies at the core of the causation element

· Typical negligence plaintiff must prove that def’s breach of duty more likely than not functioned as a cause of plaintiff’s injury

· Actual causation is guided by the but-for test of causation ( question for jury

· But-for def’s action, would plaintiff have suffered this injury?

· If no, there is causation as a matter of law

· If yes, there is no causation

· Question for jury – would plaintiff have been injured if def had acted w/ reasonable care?

· In certain situations, courts will apply the substantial factor test
How does causation requirement fit within the purposes of tort law?
· Corrective justice – makes sense that only defs who injure parties are required to pay
· Regulation of conduct – causation is more difficult to explain

· Posner says causation might not be required

· Economic rationale 

· Question of breach determined using a cost-benefit analysis – once actor does something that isn’t cost-beneficial, that actor is said to have breached the requisite standard of care

· So why under causation do we have to establish that the actor’s breach actually caused the particular harm to this victim?

· If we didn’t have a causation requirement, actors may be over-deterred, because they would be required to internalize costs that their conduct didn’t generate

· Without a causation requirement, plaintiffs could sue farther back in the history of the negligent action – first person/manufacturer would have to pay damages for a harm that his conduct didn’t generate

· Ultimately empirical question ( should actors who commit wrongs that cause harms, but not harm to the particular plaintiff, be excused from liability or held liable?

· Skinner v. Square D Co. (MI, 1994)
· Issue: man electrocutes himself; plaintiffs claim the Square D switch was defectively designed and its defect proximately caused decedent’s death

· Holding: plaintiffs failed to introduce evidence from which reasonable minds could infer that the alleged defect in def’s switch caused decedent’s death

· Court says the switch is only one possibility

· Court uses “preponderance of the evidence” or “more probable than not” standard

· Case shows that a party may breach the standard of care, but not be legally liable for negligence

· Here def found not liable based on causation, but did concede that its switch was negligently designed

· Beswick v. City of Philadelphia (PA, 2001)
· Issue: decedent has a heart attack; 911 operator essentially gives him the run-around and he dies
· Holding: court allows witness testimony regarding the increased risk of harm to decedent due to operator’s negligence

· Allows jury to determine, based on a preponderance of the evidence, whether this increased risk brought about his death

· Court relies on Restatement §323 ( one who undertakes to render services to another which he should recognize as necessary for the protection of the other’s person is subject to the other for liability for physical harm resulting from his failure to exercise reasonable care to perform his undertaking, if (a) his failure to exercise such care increases the risk of such harm
· Court interprets §323(a) as relaxing the degree of evidentiary proof required when def holds himself out as a rescuer – lower causation standard than but-for test 
· Court seems to be saying that the nature of the duty that grounds the claim should influence the standard applied to causation

· Reliance interest being protected – rescuers generate an expectation among individuals who turn to them  
· HYPO ( ship lacks life jackets; periodically sailors fall overboard and drown.

· Can the families of the drowned sailors sue for the absence of life jackets?

· Say 500 sailors thrown overboard and 300 die, whereas on a ship with life jackets, if 500 are thrown overboard only 100 die – so a 40% greater chance of dying w/o life jackets

· But for each individual sailor, def could have tripled the chances of survival for a sailor thrown overboard by taking the precaution

· Because 300-100=200 / 300 ( 2/3

· If 30 families of drowned sailors sue the ship, how many will be able to recover?

· Have to prove it’s more likely than not that your family member would have lived if there was a life jacket on board

· Can establish that def’s negligence increased the risk of drowning by 2/3

· So def will be held liable to all 30, because 2/3 = more probable than not

· So see over-deterrence here (but likely under-deterrence elsewhere)
· And over-compensation – defs only increased the risk by 2/3, but will be held liable for 100%

· Point of HYPO: the current approach to causation is a cliff-like approach ( if you get to the cliff, you get damages; if you don’t get there, no damages
· Consequences for def and plaintiff – can result in over- and under-taxation and compensation 

· Could instead structure the system as based on proportional causation ( if def increased the risk of death by 10%, would have to pay 10% of the damages

MULTIPLE CAUSE AND BURDEN SHIFTING

· McDonald v. Robinson (1929)

· Issue: plaintiff injured when two cars collide – doesn’t know which one hit her so she alleges that the concurrent negligence of the two drivers caused her injuries

· Holding: imposing joint liability here is justified, even though no common intent/purpose
· If the acts of two or more persons concur in contributing to and causing an accident, and but-for such concurrence the accident would have not happened, the injured person may sue the actors jointly or severally, and recover against one or all

·  Case of two necessary causes – both necessary in order to cause the injury, and both liable

· Plaintiff also a but-for cause here, but she wasn’t being careless so not held liable

· Only need to be a cause, not the cause – as long as you are one of the but-for causes, you can be held liable
· Aldridge v. Goodyear Tire & Rubber Co. (MD, 1999)

· Issue: plaintiffs sue for occupational diseases contracted during their employment with Kelly (subsidiary of Goodyear)
· Plaintiffs in toxic tort cases often have difficulty meeting the causation requirement – have to prove that their injury/disease arose during their employment (temporal requirement) and in the course of their employment

· Holding: summary judgment granted in favor of Goodyear – plaintiffs haven’t established that Goodyear was a but-for cause of their injuries
· Plaintiffs argue for court to invoke substantial factor test
· Court refuses – says must be a sufficient cause to invoke test

· Ex) substantial factor test invoked in “two fires” case – had to move away from the but-for test to find that the party who set the fire was liable
· Because if you you took the negligent party away, the property was still burned from the naturally occurring fire 

· Court says this doesn’t resemble the “two fires” case – Goodyear’s supply of chemicals wasn’t a sufficient cause

· Following but-for test, plaintiffs have to prove that if Goodyear-supplied chemicals hadn’t been at the plant, it’s more probably than not that they wouldn’t have suffered the diseases

· 1st major obstacle: scientific uncertainty

· Hard to prove that the chemicals were the actual cause, as opposed to plaintiff’s lifestyle choices or other environmental factors

· 2nd obstacle: getting evidence from expert witnesses admitted

· Dauber test: trial judge called upon to review expert testimony to determine whether it is reliable and relevant before it can be admitted 

· Reliability inquiry: whether testimony consists of scientific knowledge, is grounded in reliable data

· Relevance inquiry: whether the evidence is actually going to assist the trier of fact

· Dauber test gives trial judges gate-keeping role in toxic tort cases

· Should they have such a role?

· Trial judges aren’t trained in science – and are often reviewing scientific findings in areas in which there is a lot of scientific dispute

· Some have suggested a burden-shifting approach in toxic tort cases

· When plaintiff can establish with some degree of certainty (lower than preponderance of the evidence standard) that a particular exposure caused his injury, burden shifts to def

· Others have suggested that plaintiff should be entitled to a % of his damages from def if he can’t meet the preponderance standard of establishing cause in fact

· Summers v. Tice (CA, 1948)
· Issue: plaintiff shot by one of two defs – can’t prove which one because they both fired

· Holding: both defs held liable 

· Seems to contradict the but-for test, because can’t say it’s more likely that not (>50%) that by removing one def’s actions, the plaintiff wouldn’t have been hurt

· Doctrinal rule ( if plaintiff can show that two+ defs were independently engaged in conduct that was equally likely to have caused his injury, but the conduct was actually only caused by one def and there is no evidence that can be used to identify which one, then plaintiff is entitled to a presumption of joint liability
· Burden shifts from plaintiff to defs – up to them to absolve themselves of liability

· Can read as an equitable rule – in this narrow context, because of the combination of the serious injury and the fact that one of the defs undoubtedly caused it, plaintiff isn’t required to prove but-for cause

· Similar to res ipsa – court even cites to Ybarra
· Information-producing – defs more likely to know who was responsible

· Moral justification – innocent plaintiff shouldn’t have to bear loss

· Courts are reluctant to apply in situations with more than two defs

Matsuda’s utopian view of causation (from On Causation)

· Advocating for a broader conception of causation as a moral matter

· Extends this moral liability to legal realm only in the case of those who fail to act reasonably to prevent harm to children

· Persons who should be held liable are those who are best positioned to avoid the harm

· Basically the lowest-cost avoider principle discussed in economic instrumentalities section
PROXIMATE CAUSE

Looking at how the law draws the line between the injuries for which def will be considered liable, and the injuries for which he won’t (even though his negligence is a cause in fact of those injuries)

· Def’s breach is considered to be the cause in-fact of plaintiff’s injury

· Question is whether that cause in-fact is deemed the proximate cause – whether there is sufficient proximity between plaintiff’s injury and def’s wrongdoing
Four main approaches to evaluating the proximate cause question (
1. Directness test (no longer favored today, but still look at for its analytic approach)

a. Evaluate whether def’s breach of the standard of care is the proximate cause of plaintiff’s injury by looking at whether there is a sufficiently direct connection b/w breach and injury

i. Based on physical and spatial proximity

ii. Look at whether or not there were any intervening events

b. Associated with Polemis
i. Issue: employees drop a plant into ship’s cargo hold where there is benzene, and the spark generated causes the ship to burn down – is the employer liable to the ship owner?
ii. Holding: employee’s actions directly caused the fire that destroyed the ship, and therefore employer is liable to the ship’s owner

1. Fire wasn’t a reasonable foreseeable consequence to the employees of dropping the plank – but employer is liable nonetheless because the destruction of the ship is very close in time and space to the dropping of the plank
c. Test is very pliable – there will always be a question of at what point the injury is indirect
i. There will always be scope for manipulating the events – can argue that there isn’t directness because there are too many intervening events, or gap time time/space

2. Foreseeability test (favored by many courts today)

a. Def’s breach will only be considered a proximate cause of plaintiff’s injury if injury is one of the injuries that could have been reasonably foreseen to occur at the time of the breach

b. Comes out of the Wagon Mound cases

i. Wagon Mound I: court moves away from directness test and embraces foreseeability test

1. Says directness test is unfair to def – holds him liable for injuries that he couldn’t foresee

2. Court says no reasonable foreseeability here to dock owner

a. Possibly because dock owner was also contributorily negligent

ii. Wagon Mound II: court holds that there is foreseeability to owners of other ships

c. Test is also very pliable – courts can frame the sequence of events in different ways

i. We can foresee very few events with precision – but we can also describe many events as foreseeable if think of them in general terms

3. Risk-rule (advocated by 3rd Restatement)

a. Proximate cause framed in terms of whether the injury suffered by the victim is one of the harms whose risks rendered the actor’s conduct careless

i. A negligent actor is legally responsible for the harm that (1) is caused in fact by his conduct, but also (2) is a result within the scope of the risks by reason of which the actor is found negligent

ii. Breach is the proximate cause of the injury if the injury is the realization of one of the risks that made def’s action wrongful in the first place

1. i.e. the possible risks to which a failure to take a particular precaution could give rise (the risks used in determining whether def breached the standard of care)

b. Some argue that foreseeability must be incorporated into the risk-rule to make it viable

i. In practice, seems like they aren’t really different approaches
4. Grab-bag approach (not really a doctrinal approach)

a. Proximate cause not treated as a doctrinal element, but a vehicle for limiting liability based on an assortment of policy considerations

i. Lack of foreseeability could be one

b. Comes up in Allbritton, and Andrews’ dissenting opinion in Palsgraf
· Union Pump Co. v. Allbritton (US, 1995)
· Issue: fire at a gas station; employee injured when goes to check on pump after fire is put out

· There is but-for cause – but is there proximate cause?

· Holding: no causation as a matter of law

· Court defines proximate cause as cause in-fact and foreseeability

· But this is wrong – cause in-fact is separate question from proximate cause, and foreseeability is just one approach to evaluating question of proximate cause

· Court also defines cause in-fact as def’s act/omission was a substantial factor in bringing about the injury

· But this is also wrong – test for actual cause isn’t the substantial factor test, but it is the but-for test

· Majority says no proximate cause using a very grab-bag approach

· Remoteness – says too remote a connection

· Policy considerations

· Substantial factor test

· Attenuation – says plaintiff’s injuries too attenuated

· Could view case as majority finding contributory negligence/assumption of risk – faulting plaintiff for taking the dangerous shortcut

· But then these are defenses that def could invoke – not strictly related to proximate cause analysis, though court is taking them into consideration

· Majority also stresses that the state of emergency had ended – once state of emergency is over, hard to see risk of injury as one that made def’s conduct wrongful

· Concurrence is clearer – applies foreseeability test
· Here the injuries were the result of a needlessly dangerous shortcut (intervening cause – policy issue) taken after the crisis had subsided ( no foreseeability
· Metts v. Griglak (US, 1970)
· Issue: Greyhound bus passes car, car skids off road and Perry bus read-ends it

· Driver of car argues that Greyhound’s breach was that they were speeding

· Holding: Greyhound bus isn’t the proximate cause of the accident

· Court applies the risk-rule ( “Greyhound could be properly liable only with respect to those harms which proceeded from a risk or hazard the foreseeability of which rendered its conduct negligent”

· Says the creation of the “snow swirl” wasn’t a breach of the standard of care – wasn’t a result of the speeding, but is a normal hazard of winter driving

· Injury isn’t a realization of a risk for which the bus was considered wrongful

· Dissent defines breach differently – as speeding while passing under bad weather conditions

· Also invokes different conception of test for proximate cause ( foreseeability

SUPERSEDING CAUSE

Situations where proximate cause has already been established, but there is an intervening cause

· Issue ( can you still consider def’s carelessness to be the proximate cause of plaintiff’s injury, even though between the carelessness and the injury, there was wrongful conduct by a third party?

· Rogers v. Retrum – issue of superseding cause ( the student was driving when the car accident occurred 

· Court confirms that the school board is a cause in-fact of the injury

· Goes on to say that the bad driving by the student isn’t a superseding cause, because car accidents are a foreseeable risk arising from the school’s open campus policy

· Negligent intervening cause isn’t always going to be enough to get def off the hook
· Britton v. Wooten (KY, 1991)
· Issue: lessor’s building burned down, possibly because of lessee negligence or possibly because of arson – lessor is suing lessee

· Holding: lessee liable irregardless of possible intervening criminal conduct

· Easy case for saying no superseding cause 

· Not clear that there was even an intervening cause

· Court suggests that lessee undertook an obligation to protect the property, and his negligent garbage stacking violated that obligation

· In cases where def is held liable – usually failed to do something that might have lessened the consequences of the injury that occurred

· Court does say that a highly extraordinary intervening cause might mean def avoids liability as a proximate cause

· Criminal intervening cause isn’t always going to be enough to get def off the hook either
· Port of Authority of NY & NJ v. Arcadian – fertilizer manufacturer not held liable for use of its product in 1993 WTC bombing
· Low foreseeability of use of product in this way

· Crushing liability policy concerns (maybe implicit application of Hand formula)

Superseding cause has less doctrinal importance now that it used to

· Law not has more tools for apportioning liability – now def can be found liable notwithstanding intervening cause, and can be held liable for only a portion of damages incurred rather than all or nothing

PALSGRAF & KINSMAN
Relate to broader conceptions of tort law in general
Palsgraf v. LIRR Co. (NY, 1928)
· Issue: can plaintiff recover even though she was at the other end of the railroad platform from where the accident occurred?

· Key point = there are different conceptions of tort law

· Cardozo: plaintiff can’t recover because she isn’t owed a duty

· Says negligence isn’t actionable unless it involves the invasion of a legally protected interest, the violation of a right – specifically a violation of plaintiff’s right

· Plaintiff must have suffered a wrong at the hands of def – not enough that def committed a wrong in general/societal wrong

· Insists that there must be some relationship between the parties – plaintiff has to be a reasonably foreseeable victim of def’s wrong

· Consistent with corrective justice conception of tort law ( tort law is about remedying wrongs between particular individuals in a certain relationship with each other (wrongdoers owe duties of repair to persons that they wrong, and only those persons – and victims can only recover from those who wrong them)

· Rejects idea that tort law is a form of public law (i.e. Posner – tort law is just another form of risk regulation)

· Also rejects idea that tort law is about compensating accident victims

· Andrews: case should be analyzed under rubric of proximate cause (duty is irrelevant)

· Sets out an “all things considered” approach to proximate cause – sees it as a matter of policy
· Sees negligence law in public law terms (rejecting Cardozo’s relational understanding)

· Consistent with an instrumentalist/policy oriented conception of tort law ( tort law is valuable because it regulates risks and compensates accident victims

· Closer to Posner and Matsuda’s conceptions of tort law – sees it in instrumental terms, achieving desirable societal objectives

· Posner attributes instrumental objectives about regulating risk, deterring wrongful conduct

· Matsuda sees tort law as a way of vindicating distributive justice concerns

· Tort law isn’t about ensuring the integrity of particular kinds of relationships
· If used risk-rule approach – hard to see plaintiff’s injuries as proximately caused

· If injury was something that happened to the passenger carrying the package, would be seen as falling under the risk-rule

· But since risk is bodily injury to passenger, wouldn’t likely cover someone standing nearby (like plaintiff here)

· Depending on the level of generality at which you frame the breach, get more or less scope in terms of which injuries fall under proximate cause

Petitions of Kinsman Transit Co. (2nd Cir, 1964)
· Issue: one ship negligently moored breaks loose, hits another ship; the two ships hit other ships and then hit a bridge (who had warning of the ships coming, but carelessly delayed raising bridge); two ships dam up river and cause flooding upstream back to the original dock

· Are all three defs liable for the damage caused by the flooding?

· Holding: yes they are – they all owed a duty via reasonable foreseeabiltiy test
· Ship owners owed a duty to the owners of the ships between them and the bridge
· 1st ship was negligently moored
· 2nd ship negligently failed to ready the anchor
· City owed a duty because they victims were reasonably foreseeable victims of its not raising the bridge in a timely way
· Key point = you can have a hybrid conception of tort law

· Friendly: invokes language of foreseeability and the risk-rule approach
· The city and 1st ship owners both held as proximate causes under foreseeability test

· Foreseeable that not properly mooring the ship would lead to flooding

· Foreseeable that failing to raise bridge in time would lead to flooding

· 2nd ship more difficult – Friendly says still liable because the type of damage that occurred was foreseeable, although the manner in which it occurred might not be

· Recognizes that there were a lot of intervening factors between the negligent anchoring and the flooding – but still a proximate cause

· Also invokes language of loss sharing, availability of insurance

· Seems to suggest we should consider whether insurance is available to either party, and whether this is a situation in which the losses should be shifted from plaintiff to def

· Dissent says this loss-sharing argument is unprincipled – says considering this as part of proximate cause determination undermines negligence law entirely

· Hybrid of the corrective justice (Cardozo) and instrumentalist (Andrews) conceptions
· Only after establishes that a duty was owed does he turn to proximate cause inquiry

Prevailing approach – look to Restatement
· In some ways very instrumentally-oriented

· But still retains the concept of duty (corrective-justice oriented), though duty is marginalized and not treated significantly

· US scholars generally see tort law in largely instrumental terms

Liability to rescuers
Generally there is liability to rescuers who rescue you after you are negligent

· But liability isn’t open-ended

· Generally def is only liable for harms that would be expected to arise from a rescue

· i.e. not liable for rescuer getting in a car accident on the way home after rescuing

· Exception: professional rescuers don’t have claims for damages/injuries (“firefighter rule”)
(now dealing with less doctrinally significant issues)

NEGLIGENCE PER SE
Involves the plaintiff trying to use a statutory standard of conduct to define the standard of care in negligence

· Question is can the particular statute/regulation be used to establish that def breached the standard of care?

· Before applying the doctrine, the court looks first to whether the statute applies to the particular plaintiff, or a class of persons of which the plaintiff is a member
· Also looks to whether the injury was the kind that the statute was meant to protect against

· If the court decides that negligence per se may be applicable to the case, it gives a jury instruction
· Tells the jury that they must determine whether the plaintiff proved that def violated a particular statutory provision

· Also tells the jury that if they think def did violate the statutory provision, then that violation constitutes negligence (breach of the standard of care)

· Def can still provide evidence that its breach of the statute is excused under the circumstances

· Also tells the jury that they can’t disregard the statute and substitute another standard of care

· Negligence per se doesn’t eliminate the other elements that the plaintiff has to prove

· And even if plaintiff can’t invoke negligence per se, still has the option of trying to prove breach of the standard of care through ordinary principles of negligence

Reasons we allow negligence per se to suffice for making out the breach element:

1. Efficiency – saves litigation costs

2. Notice – existence of the rules means def has notice of them

3. Cost – allowing private parties to involve statute saves state money on enforcement costs

4. Political theory – usually see jury as representing an element of democracy in the tort process, but the legislature is even more democratic than the jury (in theory)

5. Fairness – plaintiffs should be allowed to invoke these rules because they probably relied on their existence

· Bayne v. Todd Shipyards Corp. (WA, 1977)
· Issue: plaintiff sued for personal injuries sustained while unloading goods on def’s premises

· Contends that def’s loading platform violated a safety regulation

· Holding: violation of an administrative safety regulation is negligence per se
· Court looks at the process used in promulgating the regulation

· Def tries to argue that plaintiff isn’t a beneficiary of the statute because he is an employee of a third party, and the statute only imposes obligations in relation to def’s own employees

· Court emphasizes that it is a worker invoking the regulation – and the statute applies to any workers
· Victor v. Hedges (CA, 1999)
· Issue: can a statute prohibiting parking a car on a sidewalk be employed to fix upon plaintiff a presumption of negligence (negligence per se) because def was hit when standing by his car

· Deals with issue of whether the risk is one which the statute protects against – judge must be satisfied that the injury resulted from an occurrence that the ‘no parking on the sidewalk’ provision intended to prevent

· Judge must show that the risk does fall within the frame of the statute

· Holding: statute wasn’t designed to prevent the type of occurrence that resulted in plaintiff’s injury
· Judge concludes that the injury didn’t arise from a violation that the provision was intended to prevent
· Court also says can’t establish breach under the ordinary principles of negligence
· Jury couldn’t conclude that there was a breach because the knowledge required for def to anticipate a risk would be the knowledge of an expert

· Therefore unlikely that plaintiff could establish proximate cause either – if she can’t establish that def should have foreseen a risk, will be hard to establish that her injuries were proximately caused by the breach
IMPLIED RIGHTS OF ACTION
Involves the plaintiff trying to use a statute to make out a claim that he has legal recourse

· Plaintiff attempts to use the statute to make out a legal claim as a whole, not just for breach

· Argues that there is an implied right of action from the statute – and the elements of such right will be determined by the statute

· Could be strict liability, could be something different

· By invoking implied right of action, plaintiff is saying there is a separate tort created by the statute

· No longer in realm of negligence
Why would court recognize an implied right of action at all?

1. In order to increase the enforcement of the regulatory regime

a. Enforcement agency may be under-resourced to recognized implied private right of action

i. But will recognizing a private right of action create too much litigation, and make it harder to reach the optimal level of enforcement?

2. Corrective justice argument

a. Should recognize private rights of action because the statute is creating a right in a person/group of people, and if we don’t give them a means of vindicating that right, then not recognizing principle that people who have rights should be able to exercise them
i. Rigsby
· Tex. & Pac. Ry. Co. v. Rigsby (US, 1916)

· Issue: plaintiff trying to invoke statutory provision because the ladder was defective – trying to say the RR is strictly liable for having a defective ladder (based on the statute)
· Statutory provision says all cars must be equipped with ladders

· Holding: the statute creates an implied right of action in this case 

· The statutory provision was created for the benefit of this particular class of person, and in order for them to derive the benefit they need a right of action

HYPO ( A bar serves a visibly intoxicated customer, who then gets in a car accident while driving negligently.  Injured pedestrian wants to make a claim against the bar.
· Statute provision 1: no person shall sell alcohol to a person who is visibly intoxicated

· Statute provision 2: no licensee is liable for damages caused by intoxicated patrons unless the licensee has served the patron alcohol when such patron was visibly intoxicated

What are plaintiff’s causes of action?

· Negligence per se ( 1st provision creates a statutory standard of conduct that the bar must adhere to

· Plaintiff can prove that he is a member of the class of persons protected (by bringing in 2nd provision, which implies that the legislature contemplated that the bar might be liable to injured third parties)

· Could probably cite legislative evidence that car accidents were likely when intoxicated patrons leave bars

· Implied right of action ( 2nd provision refers to the possibility of the bar owner being liable

· Seems to strongly suggest that the legislature envisions that the bar owner can be sued

· Not an express creation of a statutory tort because doesn’t directly say when a licensee is liable, or doesn’t say plaintiff may sue if…
· Standard principles of negligence

· Could use statute as evidence of the standard of conduct, but not as a statutory standard in itself
WRONGFUL DEATH ACTS
Wrongful death acts don’t create new causes of action/substantive bases for liability

· Always suing for some underlying, preexisting tort

· All the wrongful death acts do is empower people who couldn’t sue under the common law to sue

· Survival action = action brought by estate of the decedent

· Claim is for harm that decedent suffered up to the time he died

· Includes medical expenses, lost income up to time of death, apprehension or fear of imminent death, etc

· Doesn’t include income the decedent would have made in the future, or the value of the loss of decedent’s life

· Wrongful death action = action brought by next of kin, derivative of harm done to decedent

· In many states, next of kin are limited to recovering pecuniary losses, i.e. expected future income from decedent that would have been directed towards them, loss of companionship, loss of guidance

· Limitation means that next of kin of children and unmarried young people often receive very little

· Also means that if decedent is relatively poor, next of kin not likely to recover much because decedent wasn’t likely to contribute much to the family

· Wrongful death actions expand the range of potential plaintiffs 
· Shift away from the corrective justice idea that tort law is designed to allow individuals to recover for wrong done to them 

· Reflect a broadening conception of the role of tort law – now also about facilitating compensation of victims, deterring wrongdoing

· Certain wrongs must be compensated, even if original actors are dead – not all modern tort law can be understood as accomplishing corrective justice
Nelson v. Dolan (NE, 1989)
· Can’t recover for decedent’s or next of kin’s mental anguish under the wrongful death action

· Can recover for pre-injury mental anguish and suffering under the survival action

Defenses to Negligence

Affirmative defenses available to defs range along a spectrum

· At one end = comparative responsibility/comparative fault and assumption of risk

· Def saying he shouldn’t be held liable because of things that the plaintiff did

· At other end = immunities

· Categorical exemptions that def can invoke, regardless of what either party did
COMPARATIVE RESPONSIBILITY

Contributory negligence traditionally meant that if plaintiff was found to be at all at fault, he couldn’t recover – reflected the view that if plaintiff wasn’t coming to court with ‘clean hands,’ he was barred from recovery

· Law now allows for recovery even when plaintiff is found to have been party at fault
· Also reflects shift away from thinking about tort law as corrective justice – growing concern with deterrence, using tort law as a way of regulating risk-taking behavior in society
· US v. Reliable Transfer Co. (US, 1975)

· Issue: tanker was stranded on a sandbar – Reliable sued US for failing to maintain a flashing light that would have helped the ship’s captain avoid the sandbar

· Coast Guard found 25% responsible, plaintiff 75% responsible
· Holding: court adopts degree of fault rule (proportionate responsibility)
· Options are divided damages – pro rata assessment of damages

· Proportionate responsibility – each def becomes liable for damages in proportion to its degree of fault

· This is a variation on a classic argument about whether law is rules-based or standards-based

· Divided damages can be seen as a clear legal rule (know the content before going to court), and proportionate responsibility can be seen as a standard (legal rule whose content you can’t know until after you go to court)

· Court assumes rule of proportionate responsibility will be more fair – which seems generally likely, as parties’ damages will be linked to their degree of fault
· But this assumes that assignment of proportionate responsibility is fairly done

· Hunt v. Ohio Dept. of Rehabilitation & Correction (OH, 1997)
· Issue: plaintiff alleges that prison negligently instructed and trained her to operate a snow blower – she inserted her hand into the chute and was injured

· Holding: plaintiff can recover for negligence, minus the amount of her own comparative fault

· This system is modified comparative responsibility – compromise between contributory negligence and pure comparative responsibility

· Plaintiff’s degree of fault defeats plaintiff’s cause of action if that degree of fault passes a certain threshold in relation to def’s

· Varies state to state – some set threshold at 50%

· Determination about how degrees of fault will be allocated as between plaintiff and def is very fact-specific

· No concrete test to determine % of responsibility
· Baldwin v. City of Omaha (2000) (from class)
· Issue: plaintiff stopped taking his anti-psychotic meds; two police officers tried to subdue him and shot him in a scuffle
· Holding: court finds police officers 45% liable and plaintiff 55% liable, so he can’t recover at all

· Comparative responsibility functioning as contributory negligence used to

· Court here says the fact that Baldwin didn’t take his meds should count as fault in this situation
· Wyman says hopefully they had more info about his mental condition before making that determination

Can see both contributory negligence and comparative fault as risk regulation

· Both concerned with promoting efficient behavior

· Hand formula – often the accident victim might have been in a position to undertake some cautionary measure

· Place burden on cheapest cost avoider

· Situation of alternative case ( one party is clearly the lowest cost avoider and to avoid the accident, only that party needs to act

· Comparative responsibility creates an incentive for plaintiff to avoid the harm (if he is the lowest cost avoider)

· Situation of joint care ( need both to undertake a precautionary measure to avoid the accident

· Comparative responsibility gets plaintiff and def to do something – trying to get them to avoid the accident to produce combination which creates the lowest possible cost

· HYPO ( sparks from a train land in a cornfield and cause a fire.  Imagine both parties can take care here and the expected cost of the fire would be $150.

	
	Super Spark Arrestor, Farmer moves crops back zero feet
	Spark Arrestor, 

Farmer moves crops back 75 feet
	No Spark Arrestor,

Farmer moves crops back 200 feet

	RR care
	$100
	$50
	$0

	Farmer care
	$0
	$25
	$110

	Total cost
	$100
	$75
	$110


· Can the law create a situation that induces both parties to avoid the accident?

· Contributory negligence ( can induce the ideal outcome

· Farmer has an incentive to take just enough of a precaution that he won’t be considered negligent – incur $25 cost and move his crop back 75 feet

· RR would buy the spark arrestor because once the farmer acted, he would no longer be contributorily negligent, so then RR would have an incentive to act in order to avoid incurring the $150 liability

· Comparative fault ( could also induce the efficient middling outcome
· RR going to know that even if the farmer is negligent, they could still be negligent as well – so they have an incentive to incur the $50 precautionary cost

· Since RR is acting to avoid being negligent, farmer will be induced to incur $25

· Otherwise, if only the RR acts, the fire might still happen, but the farmer wouldn’t be able to recover anything from non-negligent RR

· Under comparative fault regime, plaintiff can only recover if both meet the requisite standard of care

· Both comparative responsibility and contributory negligence can lead to the same outcome ( both create an incentive for both parties to undertake the measures that would avoid the fire at the lowest cost to society as a whole

· So why the shift from contributory negligence to comparative responsibility?

· Maybe we have become more concerned with tort system playing an insurance function – want to ensure that accident victims are compensated

· Comparative responsibility allows victims to obtain some compensation even if they are partially at fault

· But system of comparative negligence more costly to administer than contributory negligence – have to apportion fault between parties, which adds a new element to litigation costs
ASSUMPTION OF RISK

Def trying to argue that he shouldn’t be held responsible because of actions that were undertaken by plaintiff

· Different from comparative fault

· In arguing that plaintiff is at fault, def must prove that plaintiff acted carelessly, and that such carelessness was a cause of plaintiff’s injury
· In invoking assumption of risk, def argues that plaintiff forfeited his right to complain because he chose to undertake certain risks

· Also has different implications
· Comparative fault reduces damages that plaintiff can collect
· Assumption of risk, when successfully invoked, bars plaintiff from recovery
Express assumption of risk

· Deals with whether some sort of written waiver/release that plaintiff has signed allows def to establish that plaintiff forfeited his right to sue

· In Jones and Dalury the waiver is written – but express assumption of risk may also be invoked based on implied contract

· Can be invoked as a defense – plaintiff assumed the risk, and is barred from recovering anything
· Jones v. Dressel (CO, 1981)
· Issue: plaintiff used def’s plane en route to go skydiving 

· Holding: court enforces the waiver

· Dalury v. S.K.I., Ltd. (VT, 1995)

· Issue: plaintiff was a skier and was injured in a ski accident 

· Holding: waiver not enforced – def not allowed to argue that plaintiff assumed the risk

Central issue in Jones and Dalury ( are the waivers void as against public policy?
· Doctrinal questions to consider

· Does the waiver actually cover the particular risk that ensued?

· Was the contract knowingly and voluntarily entered into?

· Court in Jones and Dalury apply the same multi-factor balancing test (from Tunkl case)

· Concerns a business of a type generally thought suitable for public regulation

· Party seeking exculpation is engaged in performing a service of great importance to public, which is often a matter of practical necessity for some members of the public

· Party holds himself out as willing to perform this service for any member of public who seeks it

· As a result of the essential nature of the service, in the economic setting of the transaction, the party invoking exculpation possesses a decisive advantage of bargaining strength against an member of the public who seeks his services

· In exercising a superior bargaining power, the party confronts the public with a standardized adhesion contract of exculpation, and makes no provision whereby purchaser may pay additional reasonable fees and obtain protection against negligence

· As a result of the transaction, the person/property of purchaser is placed under seller’s control, subject to the risk of carelessness by seller or his agents

· Outcome is different in the cases because (
· In Jones, plaintiff had the option of accepting the waiver or paying an additional $50 to retain the right to sue

· Dalury did not have such an option

· In Dalury, more people touched by the type of business/service provided

· Could also try to rationalize using the lowest cost-avoider determination

· Ski resort may be better equipped to insure against accidents

Implied assumption of risk

· Deals instead with plaintiff’s conduct

· Is implied assumption of risk still a doctrine, given the general shift towards comparative fault?

· Monk v. Virgin Islands Water & Power Auth. (3rd Cir, 1995)
· Issue: Virgin Islands have shifted towards comparative responsibility – does implied assumption of risk still exist as a doctrine?

· Law doesn’t explicitly state that it was replaced

· Restatement 2nd §343A ( provides that a possessor of land isn’t liable to invitees for harm caused to them by any activity or condition of the land whose danger is known or obvious to them

· Requires plaintiff’s implicit acquiescence to “known or obvious dangers”
· Holding: implied assumption of risk is still a doctrine in VI – up to legislature to eliminate it
· Says Monk can be seen to have impliedly assumed the risk of electrocution, because he knew of the location of the power lines and that they posed a serious danger

· 3rd Restatement is at odds with the outcome in Monk – says that when the plaintiff has been negligent, those cases should be dealt with under the comparative fault regime
· Gets rid of implied assumption of risk – but leaves a little room for dealing with some cases that straddle the boundaries between assumption of risk and comparative fault under the rubric of express assumption of risk

· Many jurisdictions have also stated that move towards comparative fault regime displaces the doctrine of implied assumption of risk

SOVEREIGN IMMUNITY

Immunity defenses allow a def to say there is something about his status that means he isn’t liable

· Sovereign immunity available to fed gov and to states
· But they can waive their immunity through statutes

· And FTCA allows fed gov to be sued under ordinary tort law principles for wrongful actions committed by it and its employees within the scope of their employment
· Renders US subject to doctrine of respondeat superior

· Federal employees exempt from being held individually liable for torts committed in the scope of their employment (Westfall Act)

· Downs v. US (6th Cir, 1975)
· Issue: plaintiffs sue FBI agents – claim their handling of the hijacking was improper and led to decedent’s deaths
· Defs claim discretionary function exemption to federal liability 

· Holding: discretionary exemption doesn’t bar suit in this case

· Intended to prevent tort suits that are reviewing policy formulations

· Intended to limit the reviewability of decisions made by more senior people involved in planning, as opposed to people involved in operations

· Court also suggests that courts should consider the need to provide compensation to victims in determining whether to apply the discretionary function exemption

· Court says FBI wasn’t involved in policy-making – there was already a handbook on how to deal with hostage situations, that the agents were following here

· Court says FBI’s failure to follow the custom set out in the manual is influential evidence of their negligence (though not a basis for finding negligence per se)

· Riss v. City of NY (NY, 1968)
· Issue: plaintiff harassed by same man, consistently asked police for protection – given a “last chance” and again seeks police help, but they don’t do anything and she is blinded and disfigured

· She brings suit against the city for failure to provide police protection 

· Courts often reluctant to impose a duty in a nonfeasance case (suing because police dept didn’t do anything) 

· Holding: court dismisses the case

· Doesn’t want to interfere with the city’s allocation of responsibility – legislative, not judicial, determination

· Could be argued that police owe citizens a duty to protect

· Public duty rule invoked ( although gov owes certain duties to the public at-large, it doesn’t owe those duties to any individual members of the public
· Court recognizes that plaintiff was a foreseeable victim of harm by def, but is reluctant to say there is a duty because concerned about open-ended liabiltiy

· But if no duty in this case, what is the baseline minimum that police have to do?  If police aren’t liable here, will they ever be?

· Police knew the identity of her attacker – could extend Tarasoff reasoning, and say police have expertise in this area and were in a better position to predict and prevent the danger

· Dissent says police weren’t engaged in policy-making, aren’t exempt from liability
Damages

COMPENSATORY DAMAGES

Purposes of awarding compensatory damages
1. Compensate victim – make him whole

a. But damages don’t always make someone whole – if lose arm, money won’t right that wrong

2. Restitution – remove def’s unjust enrichment

a. But hard to make restitution argument work as an explanation for damages in personal injury cases – hard to see def as having benefited in a tangible way from the wrong committed

i. One of the areas where corrective justice understanding of tort law starts to break down – plaintiff can’t recover for amount he lost/amount def gained because they aren’t identical

3. Deterrence

a. But def isn’t necessarily gaining anything tangible from committing the wrong – so damages he is forced to pay may not bear any relation to the cost he is saving

i. Paying damages in general may contribute to deterrence – but the actual amount doesn’t necessarily correspond to achieving the optimal level of deterrence

ii. Goes back to traditional economic analysis of tort law (Posner)

4. Expressive function – symbolic recognition of commitment to protecting individuals and their rights, vindicating a notion of justice

How to measure compensatory damages (
· Plaintiff entitled to a fair or reasonable compensation from def in light of what plaintiff suffered (standard jury instruction)

· Effectively means not using a schedule of damages (not assigning values to particular injuries)

· Also not using a system that says def is required to pay out a certain % of wealth (damages aren’t tailored to def’s financial situation)

· Compensatory damage elements
· Economic / out-of-pocket losses

· Past and future medical bills, lost earnings, repair costs

· Lost earnings based on plaintiff’s education, background, experience, etc

· Non-economic losses

· Pain and suffering experienced as a result of the tort 

· Depression, anxiety, loss of enjoyment of life

· Damages may be lowered because of plaintiff’s failure to mitigate the extent of the injury

· Can include pre-accident and post-accident mitigation

· Mitigation isn’t applicable when plaintiff didn’t pursue treatment for religious reasons or because he was depressed from the injury

· To some extent, damages commodify things that can’t be really be commodified 

Collateral source rule
· Tortfeasor isn’t entitled to present evidence at trial indicating that the victim has received, or stands to receive, compensation for her injuries from another source (i.e. insurance)

· In recent years about 50% of states have abolished or modified this rule as it applies to all tort cases or to specific areas, i.e. medical malpractice
· Smith v. Leech Brain & Co. Ltd. (Eng, 1962)

· Issue: plaintiff injured by molten metal at work, develops cancer and dies

· Is def (employer) liable for the full extent of decedent’s injuries, including death?

· Def argues should only be responsible for the initial injury

· Holding: def is liable for the full consequence of the damages

· Test for determining what injuries employers are responsible for ( not whether they could have reasonably foreseen the extent of the injuries, but whether they could reasonably foresee the type of injury suffered

· Case decided after Wagon Mound I – harm suffered had to be a foreseeable consequence of def’s wrongdoing 

· Consequence of wrongdoing here isn’t foreseeable – but here dealing with personal injury, not property damages, so thin skull rule applies
· Eggshell / thin skull rule ( “the tortfeasor takes his victim as he finds him”
· Having wronged and injured another, tortfeasor can’t complain that the amount of damage caused to plaintiff was much greater than anyone could reasonably have expected because of a hidden physical vulnerability in the plaintiff

· Kenton v. Hyatt Hotels Corp. (MO, 1985)
· Issue: skywalk collapses in hotel, plaintiff wants to admit evidence about the horror of the events

· Holding: the evidence is let in, and plaintiff awarded $800K for pain and suffering over and above her economic losses

· Court says this award isn’t excessive – recognizes that the results seem arbitrary, but says anything is ultimately going to be arbitrary

PUNITIVE DAMAGES

Purposes of awarding punitive damages

1. Deterrence

a. Compensatory damages might not always provide sufficient deterrence, i.e. if the kind of wrongdoing is hard to detect, the amount awarded wouldn’t be enough to encourage litigation

b. In order to induce more litigation, need to provide people with the possibility of punitive damages

i. But punitive damages aren’t awarded very often – for them to play a substantial deterrence function, would probably have to be awarded more often and awarded in a more predictable/consistent way
1. Punitive damages are awarded rarely, and usually to plaintiffs asserting claims for intentional wrongs (i.e. battery, assault, fraud)

2. Retribution

a. Damages can be seen as sending a message to def

i. But this rationale starts to resemble deterrence

b. When def is a corporation (rather than an individual), less likely that such a def will be susceptible to retribution (though may say corporations are concerned about their “corporate personality”)

3. Compensation

a. To the extent that it is difficult to value dignitary harms through compensatory damages, punitive damages can supplement – may achieve a fuller measure of compensation

4. Probability of detection

a. Argument that you need to make def pay more when it’s harder to detect the wrongdoing, because def won’t always be caught 

i. So punish them when they are caught

ii. Also works in terms of an incentive for victims to sue (see under deterrence)

5. Substitute for private parties taking the law into their own hands

a. Release mechanism – punitive damages are a means of extracting a form of vengeance

How to measure punitive damages (
· Not available to all tort plaintiffs – only those who can demonstrate that they have been victims of certain “aggravated” forms of mistreatment involving malice or indifference
· Not available to plaintiffs who can only establish that def acted carelessly

· National By-Products, Inc. v. Searcy House Moving Co. (AR, 1987)
· Issue: Searcy truck had stopped under a bridge; National employee was speeding in a truck and hit another car, which hit Searcy

· Should Searcy have been able to receive punitive damages?

· Holding: no substantial evidence for upholding punitive damage award

· Damage was done to property, not people (though no rule says you can’t obtain punitive damages for property damage)

· Searcy had actually caused the entire situation – making them less sympathetic, and also a but-for cause of the accident

· Employer (National) likely to be held vicariously liable

· Court enunciates test for punitive damages (p.471) (
· Award is justified only where the evidence indicates that def acted wantonly in causing the injury, or with such a conscious indifference to the consequences that malice can be inferred

· Wanton disregard = plaintiff has to show that def’s conduct posed a grave danger of harm to others, and that def had reason to know facts that would lead a reasonable person to realize the dangers of his conduct

· Slightly lower threshold for getting punitive damages – def doesn’t actually need to be aware

· Conscious indifference = plaintiff has to show that def was aware that his conduct created an unreasonable risk of physical injury to others, and the risks were substantially greater than necessary to make it careless 
· More careless than will constitute a breach of the standard of care – requires a conscious choice of a course of action that recognizes it involves a more substantial risk than mere negligence
· Don’t need to prove actual malice 
· Mathias v. Accor Economy Lodging, Inc. (7th Cir, 2003)
· Issue: plaintiffs were bitten by bed bugs while staying at a motel

· Motel knew about the problem, but continued to rent rooms for months

· Holding: awarding punitive damages in this instance isn’t excessive

· Juries have discretion to award punitive damages in subset of negligence cases ( gross and criminal negligence

· Reckless indifference distinguished from mere carelessness – acts in question not only pose an unreasonable risk of physical harm, but risk of harm is greater than that which would make def’s actions careless

· Reckless indifference can be wanton disregard or conscious indifference (Searcy distinction)

· Def’s wealth may have factored into court’s decision – a larger award may have been considered necessary to send a meaningful message to wealthy corporation
· Guideposts that courts are supposed to use in reviewing punitive damage awards 

· Degree of reprehensibility of def’s conduct

· Disparity between potential harm and actual harm suffered by plaintiff

· Difference between punitive damages awarded by jury and other penalties that might be available

VICARIOUS LIABILITY

One person or entity is held responsible for the tortious acts of another who is acting, in some sense, on his behalf

· Direct liability ( employer acted wrongfully by failing to screen or supervise its employees, and this wrongful conduct helped bring about plaintiff’s injuries

· Respondeat superior ( employer subject to liability for tortious conduct committed by its employee

· Attaches only to employee torts committed within the scope of employment

· Previously defined based on employee’s intent/reason for acting

· Now often defined under “characteristic activities” analysis 

· As employed by Judge Calabresi in Taber (
· Employee detour = slight deviation from the expected course/route that employee would take in the course of doing his job

· Still within the scope of employment

· Employee frolic = employee who so far deviates from his employment obligations that he is deemed to be on his own business

· Employer not responsible for consequences of such conduct

· Idea behind vicarious liability is that a party who isn’t at fault is paying damages for a party who is at fault (tortiously)
· Respondeat superior – employer paying damages for employee’s tortious act

· Agent for someone – principal can be held vicariously liable

· Could be held vicariously liable by lending your car to someone who gets in an accident

· Employer can be both directly and vicariously liable for the same action

· Could be directly liable if they have done something wrong – would have to make out a claim for negligence directly against the employer

· Could also be vicariously liable – would have to prove that employee did something wrong (claim of negligence against employee), and then claim vicarious liability against employer

· Vicarious liability isn’t actually strict liability – plaintiff not automatically entitled to make out a claim against employer

· Damages ( private and public employers are jointly and severally liable along with the tortfeasor employee for torts that the employees commit within the scope of their employment

· Doesn’t mean an employee is liable for torts committed by employer, or fellow employees

· And federal employees are exempt from liability (Westfall Act)

· Taber v. Maine (2nd Cir, 1995)
· Issue: sailor on active duty goes on ‘liberty’ – gets drunk on base, leaves and gets in a car accident

· Plaintiff contends that gov is liable for def’s negligence under respondeat superior
· Holding: the government is vicariously liable for def’s conduct

· Calabresi test for determining whether tortious wrongdoer is acting with the scope of employment ( conduct must be characteristic of the job
· Sets aside old test ( where conduct had to be for the benefit of the employer

· He says drinking is characteristic of military life, so falls within scope of employment

· May also be implicitly thinking about in what situations the military is in best position to avoid the harm – can do more when employee is drinking on base
· HYPO ( woman on base in a serviceman’s room, with two servicemen who are off-duty.  One of the men had a gun which wasn’t properly registered with the base.  He accidentally shoots the woman.

· Can the military be held liable?

· Seems like having a gun would be considered characteristic of military employment

· Court actually said no – said the ties between what the soldier did and the usual scope of his employment were too attenuated

· He was off-duty, getting ready to go to a nightclub, etc

· GA respondeat superior law is less expansive than in CA (Taber)

Employer can potentially be liable for employee’s intentional torts as well

· Creates a potentially broader scope for vicarious liability
· Ex) bouncer in NYC case ( can the victim’s family try to hold the bar liable?

· Clear case for direct liability

· Negligent hiring practices – could have checked and found out he had a record

· More difficult to establish vicarious liability

· Could argue that his working at the bar facilitated the murder in some way

· i.e. case in ME where innkeeper raped a guest – court said working at the inn facilitated his actions, so inn was held vicariously liable

· but ME doctrine of respondeat superior is different – even though not within scope of employment, employer can be held liable if it facilitates the commission of an intentional wrong

JOINT LIABILITY

Joint and several liability 
· Traditionally available when two tortfeasors conspired together or acted in concert

· Also regularly applied when two negligent actors, acting independently of each other, caused a single indivisible harm to the plaintiff (i.e. Ravo)

· Also applied in hazardous waste contexts

Apportionment of damages

· If two or more defs are found jointly and severally liable, plaintiff can recover 100% of damages from either of them

· % of damages determined by jury’s apportionment of fault

· Restitution = def can make an action for contribution from other def

· Can also seek contribution by asserting a cross-claim before damage apportionment

· Def can also bring another party into the suit by impleading a co-def 

Why have joint and several liability?

· Compensating victims in best way possible

· This is inconsistent with corrective justice – wrongdoers may be asked to pay more than the damages they caused

· Also can be seen as arbitrary – extent of liability my hinge on financial situation of others defs

· One of the classic rationales for finding such liability is when the injury is said to be indivisible – but is this still justifiable with rise of comparative fault, where juries divide responsibility into % of fault?
· Most states have adopted rules eliminating or restricting joint and several liability
· Some abolished it via statute

· Some abolished it for the most part but retain an exception that if def is judgment proof and plaintiff can’t collect, spread out damages between the others

· Some abolished it for the most part, but retain an exception for tortfeasors whose comparative fault meets a certain threshold

· Some abolish it for non-economic damages

· NJ creates a hybrid scheme ( joint and several liability is authorized in indivisible harms cases, but only against those tortfeasors whose responsibility reaches at least 60% (Bencivenga)
· Ravo v. Rogatnick (NY, 1987)
· Issue: whether joint and several liability was properly imposed on def – notwithstanding that defs neither acted in concert nor concurrently (one was obstetrician and one was pediatrician), a single indivisible injury (brain damage) was negligently inflicted 

· Jury proportioned fault 80/20 – defs say don’t need joint and several liability then

· Holding: joint and several liability was properly imposed here

· Jury apportionment of fault/negligence (for comparative fault determination) isn’t the same as apportioning responsibility for the injury

· Joint and several liability can still be invoked because even though can apportion fault between defs, jury can’t apportion responsibility for the injury – it is indivisible

· Wyman says court here is engaging in a semantic exercise – jury probably didn’t differentiate defs’ fault from their responsibility 
· Bencivenga v. J.J.A.M.M., Inc. (NJ, 1992)
· Issue: plaintiff beaten up at club in front of bouncers, who did nothing to help during or after

· Club wants jury to assign fault to the unknown tortfeasor (the one who actually beat plaintiff up) – would reduce club’s liability, may drop them below 60% threshold

· Holding: jury should not be instructed to apportion fault to the unknown tortfeasor

· Policy reasons

· Def has greater incentive to join other potential defs

· Club also in better position to know assailant’s identity
Negligent Infliction of Emotional Distress

NIED asserts that def committed the wrong of failing to be sufficiently vigilant of plaintiff’s well-being

· Emotional distress is the injury that def is supposed to have taken care not to have caused

· This is potentially problematic ( traditional rule for establishing whether def owes a duty is ‘was plaintiff a foreseeable victim of def’s carelessness’ – but there are many potentially foreseeable victims when talking about mental injuries

· Can see NIED as starting out with a strong reluctance to recognize any independent mental injury claims, then evolving into a set of narrow rules allowing liability for such claims, and now edging towards integrating NIED into standard negligence law – but by establishing narrow rules
Black-letter NIED law

1. Default rule ( no general duty to take care to avoid causing emotional distress

2. Caveats

a. Liability when def’s conduct goes beyond carelessness – rises to level of IIED or reckless infliction of emotional distress (falls under IIED)

b. Emotional harm is actionable when it is parasitic on a physical injury

3. Exceptions

a. NIED is actionable in the context of certain special relationships

i. i.e. mortician owes a duty to family of deceased not to upset them by mishandling decedent’s corpse

b. “Zone of danger” test (not as well-established as 1st exception)

i. If plaintiff can establish that he was within the zone of danger for physical injury, even if that injury didn’t materialize, plaintiff can recover for emotional distress

c. Bystanders (not as well-established as 1st exception)

i. Bystander plaintiff must establish spatial proximity (at scene of injury), temporal proximity (awareness of what was happening), and relational proximity (plaintiff was a close relative of victim of physical injury), and then can recover for emotional distress

Trajectory of the NIED doctrine
· Wyman v. Leavitt (ME, 1880)
· Issue: rocks carelessly blasted onto Wyman’s property – Mrs. Wyman alleges she suffered anxiety as a result of the blasting, wants to recover

· Holding: Mrs. Wyman can’t recover

· Court says her emotional distress claim isn’t parasitic to the property damage – her husband owns the property (not her), and also reflects traditional reluctance to allow recovery for emotional distress claims parasitic to claim for negligent property damage

· If damage to property had been intentional, or if she had owned the property, may have been able to recover

· Development of narrow rules allowing plaintiffs to recover for NIED, independent of physical injury

· Physical impact rule ( allowed recovery for mental distress if plaintiff could show he had suffered a contemporaneous physical impact
· Watered down so the impact merely had to be slight or trivial, i.e. dust touching his skin

· Robb v. Pennsylvania RR (DE, 1965)
· Issue: plaintiff’s car was stuck in a rut negligently caused by def at a RR crossing – she jumped out right before the train hit and destroyed her car and claimed NIED

· Holding: plaintiff is allowed to recover for her mental distress suffered from fearing for her physical safety
· Court moves away from physical impact rule – adopts zone of danger test
· Takes approach that it is their duty to afford a remedy and redress for every substantial wrong (echoed in Dillon) – not concerned about unlimited liability or trivial claims

· Zone of danger test ( requires 3 elements for plaintiff to recover for mental distress damages:
· Plaintiff must be within the zone of physical danger from def’s carelessness (objectively determined, not subjectively/from plaintiff’s perspective)

· Plaintiff must have a physical manifestation of her distress

· Plaintiff’s fear of being physically injured must be the cause of her fright / emotional distress

· Consolidated Rail Corp v. Gottshall (US, 1994)
· Issue: employee suing because he witnessed a co-worker die and was forced to return to work with the dead body lying next to him

· Court must determine the standard for suing for emotional distress under statute (FELA)

· Holding: court adopts the zone of danger test

· Says the primary focus of the statute is allowing RR employees to recover for physical injuries – so mental injuries should be given second class status

· Also invokes policy reasons for limiting liability via the zone of danger test (which are repeatedly invoked by courts in NIED cases when they want to limit liability)
· Concern about trivial claims

· Concern about fraudulent claims

· Concern about unlimited and unpredictable liability (*foremost concern)
· Court says plaintiff may be able to bring a claim under the zone of danger test
· Will have to establish that he was also at a physical risk of some danger (i.e. heat stroke)

· But he will only be able to recover for the fear that he experienced for his own physical injury – wouldn’t be recovering for the distress suffered from his friend’s death

· Would also have to establish that his employer had a duty to avoid causing emotional distress – and courts are reluctant to acknowledge this

· Waube v. Warrington (WI, 1935)
· Issue: mother suffers emotional distress from seeing her child run over; she dies and her husband brings an NIED suit

· Holding: court denies recovery because it says the mother wasn’t within the zone of danger

· Def’s duty / plaintiff’s right to recover can’t be justly extended to include recovery for physical injuries sustained by one outside of the “range of ordinary physical peril” as a result of the shock of witnessing another’s danger

· Invokes Palsgraf – def doesn’t owe a duty to anybody in the world, but only to those who have a legally protected right

· Dillon v. Legg (CA, 1968)
· Issue: mother and sister sue for having seen other sister’s accident

· Sister was closer than mother – so lower court allowed her claim, but not the mother’s (applying zone of danger test)

· Court says this illustrates the arbitrariness of the zone of danger test

· Holding: court allows the mother to recover ( says that foreseeability is the test for determining whether a plaintiff can recover for NIED
· Offers 3 guideposts to be used in determining whether a plaintiff is a foreseeable victim/able to recover for NIED damages

· Whether plaintiff was located near the scene of the accident

· Whether the shock resulted from a direct emotional impact upon plaintiff from the sensory and contemporaneous observance of the accident

· Whether plaintiff and victim were closely related (usually blood relations)

· Court is dismissive over the duty element (invoking Prosser) – skeptical of the idea of requiring a duty relationship between plaintiff and def
· But even this decision seems to insist on some special relationship between the parties – court suggests that mother’s claim is a vicarious claim based on her injured daughter’s claim

· If the court is saying that the claim is vicarious, then def doesn’t owe a duty to the world, but only to the victim – and the mother’s claim is parasitic on that individualized duty 

· So notwithstanding their rhetoric, even the majority ultimately sees tort law as being relational

· Thing v. La Chusa (CA, 1989)
· Issue: mother not at the scene of her son’s accident, but sues for NIED 

· Addresses the same issue as Dillon, as well as its guidelines

· Holding: court doesn’t allow recovery – no temporal or spatial proximity

· Court says they know they are being arbitrary – but need to treat the Dillon guideposts as rules, so there will be certainty in the doctrine

Evolution of NIED case law reflects the legal debate of rules versus standards

· Court suggests that NIED problems should be solved by application of the principles of tort, not by the creation of exceptions to them
· Standards are more likely to be fairer – by giving courts more flexibility, they give courts more opportunity to adjudicate and reach fairer outcomes in a given case

· Rules are often portrayed as offering greater certainty – cheaper to enforce, easier for people to know the law in advance

· But even if rules have this advantage, there needs to be a justification for the rules that the court chooses

· And there are other ways to limit liability besides the guidelines chosen

· Could establish a cap on monetary damages

· Or could say only out-of-pocket costs will be recoverable

Summary of negligence law
Even though fault has served as the predominant standard by which responsibility for accidentally-caused injury has been assigned, it isn’t accurate to say that accident law = negligence law

· Negligence itself comes in many shades

· Depends on the actor whose conduct is being assessed

· And the capacity in which he was acting when undertaking the conduct

· And the nature of the conduct/the kind of injury suffered by the victim

· And tort law has long included case law that explicitly permits an injury victim to recover compensation from another without proof that he acted carelessly, let alone recklessly or with intent to injure

· Strict liability!

STRICT LIABILITY / LIABILITY WITHOUT FAULT
Liability that attaches without proven or presumed carelessness, recklessness, or intentional wrongdoing
· Not really no-fault – applies to those who have chosen to undertake certain sorts of activities that they could have chosen to avoid

· Conduct that interferes with possession, use, or enjoyment of land/personal possessions (trespass)

· “Ultrahazardous” activities, such as use of explosives or keeping wild animals

· Manufacture, design, and sale of defective products (products liability)

Economic rationale for strict liability
First point ( internalization of costs

· Distinctions between activity levels and care levels

· Two ways of avoiding an accident – undertaking the activity more carefully or not undertaking it at all/reducing the extent to which you undertake it

· In negligence cases, court’s focus is likely on def’s care level in undertaking the activity

· Can see strict liability as an incentive for defs to take more care, and maybe undertake less of the activity

· By internalizing all costs onto defs, could lead to optimal efficiency

· But perhaps accident victims are better capable of avoiding the accident – under strict liability, they won’t have any incentive to avoid accidents in the future

· If in a situation where plaintiff is lowest cost-avoider, strict liability won’t lead to the optimal result

· Might then try to adjust strict liability to introduce defenses which allow def to avoid or reduce liability in those cases

· But the more you move in this direction, the more the law approaches negligence (rather than strict liability)

· Recurring question – where strict liability exists, are those areas where you would expect that def will be the lowest cost avoider?

· i.e. is a trespasser likely to be most able to avoid the tort?
Second point ( administrative costs

· In determining whether strict liability or negligence is better economically, have to think about the impact on the number of claims being brought
· Might think fewer claims will be brought under strict liability – if accident costs are internalized by def, maybe def will undertake less activity/be more careful, and will have fewer accidents
· But this assumes that it’s cheaper for def to undertake precautionary measures rather than pay out damages
· Also assumes that def is a rational, cost-maximizing actor
· It’s also possible that there will be more claims overall – if accidents aren’t worth avoiding, and it’s cheaper for def to pay off damage awards
· May assume at the outset that administrative costs will be lower under strict liability (b/c plaintiff doesn’t have to prove breach) – but if the number of claims rises, may be more expensive to administer overall
Third point ( strict liability converts tort law into an insurance regime for accident victims

· Could be efficient if it’s cheaper for tort law to act as the insurer for accident victims than for those victims to buy insurance themselves

· Implicit within this idea is that if it isn’t cheaper for the law/group as a whole to collectively insure a particular category of individuals, than those individuals should buy their own insurance

Negligence and strict liability aren’t completely dichotomous – in practice the negligence regime incorporates elements of strict liability

· i.e. respondeat superior – employers strictly liable for their employees when they are acting in the course of their employment

· i.e. reasonable person standard – holds people strictly liable who aren’t acting reasonably to a higher standard (similar consequences as strict liability)

· Harvey v. Dunlop (NY, 1843)

· Issue: children were playing, one ended up getting her eye put out

· Holding: the court holds that this was an accident

· Illustrates the importance the law has placed on fault as basis for finding liability

· An injury arising from an inevitable accident is but the misfortune of the sufferer, and lays no foundation for legal responsibility

· If the accident happened entirely without fault on the part of the def, or blame imputable to him, the action does not lie

· But Wyman says the case goes a bit too far

· NY Central RR v. White (US, 1917)

· Issue: common law of negligence displaced by statutory scheme of strict liability (for RR worker’s compensation)

· Def tries to extend Harvey argument – says it would be unjust to impose liability for causing harm if def hasn’t been negligent

· Holding: court sustains strict liability – offers various rationales
· Serves as a way to internalize the costs of injures on employers who enjoy the benefits of the laborer

· Difficulties of proof faced by workers – workers trade off the difficulty of proving claims under negligence for a serious of standardized benefits, which may be less generous

· Natural justice/fairness – employees already face obstacles at work

· Deference to the legislature

· Employers likely to be lower cost-avoiders than employees

· Worker’s comp is a classic debate about whether negligence or strict liability should apply

TRESPASS TO LAND

Def is liable if he engages in an intentional invasion of another’s property without that person’s consent

· All that matters (prima facie) is whether the actor set out to make contact with the property in question, and whether he did in fact make such contact

· Immaterial to issue of liability whether actor who causes such an invasion took reasonable care to prevent it

· No knowledge or recklessness requirement – intentionality here just requires that voluntary action

· Even if actor (mistakenly) thought the land was his, can still constitute a trespass

· Also entry doesn’t have to result in any injury to the land to constitute trespass

· i.e. Copeland – their house is videotaped but no damage done, but can still bring trespass action

· i.e. Jacques – hose moved across property causing minimal injury, but a large punitive award was granted to the plaintiffs

· Sui generic tort – has its own elements, not merely an extension of negligence

Limited group of people who can bring trespass actions

· Plaintiff bringing the action must be an owner / possessor of land

· Plaintiff bringing the action cannot have consented
· If they did consent, not a trespass
· Copeland about what is consent in the context of trespass (can see as similar to Kaufman defining consent in the context of battery)
· Vincent v. Lake Erie Transp. (MN, 1910)

· Issue: def’s steamship was moored to plaintiff’s dock during a storm, caused damage to dock

· Holding: def prudently availed itself of plaintiff’s property for the purpose of preserving its own more valuable property – even so plaintiffs are entitled to compensation for the injury done

· Def held liable even though they were acting reasonable 

· Doctrinal ways to see this case (
· Plain trespass to land case

· Can see dock as an extension of plaintiff’s land, what ship does is stays beyond the time for which it had consent to be there (i.e. while it was unloading)

· Based on scope of consent

· Irrelevant that def acted reasonably under trespass

· Case about necessity defense to trespass (traditional doctrinal interpretation)

· Majority saying that def trespassed onto plaintiff’s land (dock) – but majority also sees that trespass as justified by the doctrine of necessity

· But third element = necessity doesn’t provide an absolute privilege

· Allows ship to be there, but privilege is incomplete because ship must pay for damages it inflicts by being there

· Wyman says cases relied on by majority aren’t really precedent for this holding – why might it nonetheless by justifiable?

· May encourage efficiency (traditional justification for strict liability)

· Requiring ship owner to internalize cost of damages is going to force efficiency – he has to weigh the cost of staying versus the cost of heading out into storm

· Restitution commonly seen as a benefit-based liability – can see ship owner as having benefited, and has to pay back that benefit to the dock owner

· Can see as a case about self-rescue – ship rescues itself by making use of the dock 
· Law is commonly reluctant to say that there is a duty to rescue – so following that might say that there was no duty on the dock owner to rescue the ship, and therefore dock owner should be paid back for the damages

· Copeland v. Hubbard Broadcasting Inc. (MN, 1995)

· Issue: plaintiffs consent to having vet and veterinary student in their home – vet student secretly videotapes for a TV investigative report
· Holding: plaintiffs can bring claim of trespass – student violated the scope of plaintiff’s consent 
· They gave consent only to allow a veterinary student to accompany the vet
· Scope of consent matters!
· Sturges v. Bridgman (CA, 1879)

· Issue: def worked as a confectioner, plaintiff as a doctor – def’s wall backed into plaintiff’s property and caused a nuisance when plaintiff built up against it

· Def argues that he acquired the right to impose the inconvenience, because of 20+ years of uninterrupted use

· Holding: plaintiff is allowed to recover

· Court says fact that def has until now been at liberty to use the mortars can’t be regarded as evidence that plaintiff acquiesced in their use so as to forfeit his right to complain about them now
NUISANCE

(see p.100-102 class notes)
Coase’s theorem

Scholarly debate about what kinds of remedies the law should provide when a right has been violated
· Harm complained of is reciprocal

· Externalities more generally (i.e. nuisance in his eyes) are generated because there are two or more parties engaging in activities that conflict (reciprocal activities)

· Conflict in Sturges comes up because both parties are there

· This has implications for how we should think of the question in nuisance cases

· Instead of trying to determine who caused the nuisance, instead try to figure out how can avoid the conflict at the lowest possible cost to society

· If see nuisance in this way (reciprocal) ( makes sense to think of nuisance law as an area where there shouldn’t be strict liability – want courts to have flexibility to create incentives for all the parties involved in generating the conflict to avoid it at the lowest possible cost

· Coase created an incentive for people to think more creatively about different mechanisms for addressing externalities

· Prompted people to move away from the idea that to address a problem like pollution, you have to tax the polluter ( once you start recognizing that these problems arise from multiple actors, could deal with these externality problems by imposing a tax on the polluter AND using property rights and markets

· Suggested that if you have clearly allocated property rights, in the absence of any transaction costs, parties will rearrange those rights so the highest value user holds the property

· Through that mechanism, you could address externalities 

· Ex) in absence of transaction costs in Sturges, if physician values use of his consulting room for $150 and confectioner values his business for $100, doesn’t matter how the court rules – either way the parties will buy each other out so they come out the same way

· Doesn’t matter which party wins – parties will rearrange the rights to avoid the conflict

· But the world has transaction costs

· However his point deals generally with the need to craft property rights taking into the account the reality that there are transaction costs
ULTRAHAZARDOUS ACTIVITIES

Justifications for applying strict liability in cases like these

· Unusual nature of the risk

· Maybe people more fearful of unfamiliar risks

· If risk is familiar, maybe both parties can take action to avoid it – def might not be the exclusive cause of the harm
· Classic rationale for strict liability = def can be seen as the main/maybe exclusive cause of the harm, or best positioned to avoid it

· Court will take into account what is common in the particular area

· Cost-saving device

· May be very costly for courts and parties to adjudicate this under a negligence standard

· Plaintiff would have to show that def could have undertaken some reasonable precautions – may be hard to prove

· Court eliminates the need for plaintiff to figure out exactly what happened by going with a strict liability standard 

· Like res ipsa loquitur – reduces need for court to consider certain issues, thereby reducing the overall cost of litigation

· Rylands v. Fletcher (Eng, 1868)

· Issue: plaintiff’s mine flooded by def’s mill

· Holding: strict liability imposed on def because his storage of water on his property created a very significant risk of property damage to his neighbor, which risk was in the end realized

· Court says def’s actions constituted an ultrahazardous activity

· Court clearly enunciates a rule of law – but doesn’t provide much of a rationale for it

· Two judgments in this case set out two different standards for liability for ultrahazardous activity (or can view as setting out a single standard)

· Blackburn/Cranworth standard ( says rule of law is that the person who, for his own purposes, brings on his land and collects/keeps there anything likely to do mischief if it escapes, must keep it at his peril
· Cranworth says it doesn’t matter whether there is fault or not – contradicts common intuition that liability is only imposed when there is fault

· Cairn’s standard ( draws distinction between natural and non-natural uses of the land

· Def is strictly liable for an activity which is a non-natural use of the land

· Courts often cite Rylands v. Fletcher, but standard for invoking strict liability for ultrahazardous activities is actually set out by the Restatement (see Klein)

· Klein v. Pyrodyne Corp. (WA, 1991)
· Issue: strict liability claim against company that put on a fireworks display
· Holding: pyrotechnicians are strict liable for damages caused by fireworks displays

· Court invoking Rylands principle as articulated by the 2nd Restatement ( 6 factors for the court to consider in determining whether something constitutes an abnormally dangerous activity

· Can divide into 2 main groups

· Factors A, B, C ( ask is this activity dangerous?

· A = existence of a high degree of risk

· B = likelihood that harm resulting will be great

· C = inability to eliminate risk by exercising reasonable care

· Factors D, E ( ask how common is this risk?
· D = is activity a matter of common usage

· E = appropriate location for activity

· Factor F ( doesn’t fit into either group

· Value of activity vs. its dangerous attributes

· Cost-benefit kind of balancing

· Don’t need all factors to be present according to 2nd Restatement
· Even if you establish that an activity is abnormally dangerous, doesn’t mean def is going to be held liable

· Still need to prove causation (actual and proximate), injury element (physical harm), and there may potentially be a duty element

Potential affirmative defenses

· Comparative fault
· Assumption of risk (express)

Fletcher ( Fairness and Utility in Tort Law
Risks come in two categories

1. Reciprocal risks

a. Persons are exposing each other to roughly similar risks of injury

i. i.e. two normal drivers

b. Fault standard

i. Because each member of society tolerates (or assumes) a baseline risk reciprocal to that which he generates

2. Non-reciprocal risks

a. Risks generated by unconventional activities – risks of harm that are unilaterally imposed by one actor upon others

b. Fairness requires rule of strict liability

i. Otherwise the unilateral risk-creator will enjoy the right to impose risks on others even though those others enjoy no equivalent right

Keeton ( Conditional Fault in the Law of Torts
Distinction between negligence liability and liability with fault involves a distinction between two “types” of fault

1. “Negligent” conduct

a. Involves activity that violates norms of behavior even granted that the actor who engages in the behavior has made provision for the payment of any damages his behavior causes

i. i.e. careless driving

2. Liability “without fault”

a. Risks conduct that we are nonetheless prepared to treat as permissible if the actor who undertakes it stands ready to provide reasonable compensation to those injured by such conduct

i. i.e. blasting/explosions

Scholars have a tendency to posit one objective of the tort system

( Wyman doesn’t think it’s appropriate to posit that tort system plays one single objective

Def acted (volitional act)


Intending to cause


Harmful contact, or


Contact that is offensive


Def’s act caused such contact





Def acted (volitional act)


Intending to cause in the plaintiff the apprehension of


Imminent harmful contact with plaintiff, or


Imminent contact with the plaintiff that is offensive


Def’s act caused plaintiff to apprehend an imminent harmful or offensive contact





Extreme and outrageous conduct


Def must act intentionally or recklessly to cause the severe emotional distress


Def’s conduct must cause plaintiff severe emotional distress





Elements of negligence:


Plaintiff suffered an injury


Physical injuries


Financial injuries


Emotional distress


Plaintiff was owed a duty of care


Def breached that duty of care (often “requisite standard of care”)


Causation


Causation in fact


Proximate cause
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